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* Appearances 


Robert_M. Booth, Jr. and John L. Tierney, on behalf of The Tidewater 
Broadcasting Company, Incorporated; Williem P. Bernton and E.-Theodore 
Maliysk, on behalf of Edwin R. Fischer; Wiliieam A. Porter and Eiwin R. 

’ Schneider, on behalf of Radio Virginia, Incorporated (WGI), respondent; 
and Thomas B. Fitzpatrick, James F. Merteri, Kenneth A. Finch, Robert B. 
Jacobi and Robert J. Rawson, on behalf of the Broadcast Bureau. 

. . - fe 


INITIAL DECISION OF HEARING EXAMINER ELIZABETH C. SMITH 
; > = stent. . are! eae! : | 


Preliminary Statement | 
1. The above-entitled applications of The Tideweter Broadcasting 

Company and Edwin R, Fischer. propose to establish new stendard brosdcast 

stations at Smithfield erd Newport News, Virginia, respectively, each - 

to operate as a Class II station on the frequency of 940 kc, with & power 

of 10 kw, daytime only. . | 

2. The Commission, by order released October 28), 1959, designated 
for consolidated hearing some 30. applications 2/ _for new or! modified 
standard broadcast stations in Illinois, Indiana, Michigan, Ohio, Kentucky, 

. Tennessee, Mississippi, North Carolina, Virginie, Maryland and Pennsylvania, 
to operate on 940 kc, or immediately adjacent channels. ea dis- 
missals, and grants without hearing pursuant to petitions for reconsideration, 
of a number of applications made possible the severance of warious’ appli- 
cations into separate. proceedings. " it po ¢ 


| 


V/ Sevonteen respondents were also named. Only one of auc respondents 
related to the above-styled applicants, nemoly, Radio Virginia, Incorporated, 
licensee of Station WXGI, Richmond, Virginia, which was named respondent 

in connection with both proposals. 
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3. &b the first prehearing confaronce held in the over-all proceeding, 
on December 12, 1959, the applications were broken down into three hearing 
groups. Thirteen spplications, including the above-styled applicants, 
comprised Group:3. Svdsequentiy, one of these was removed from hearing by 
the Commission end granted, rap ene throe were dismissed. By order dated 
July 27, 1960, the Commission severed from the over-all proceeding the 
roneinine nine applications in Group 3, including the above-styled appli- 
cations, Thereefter, tvo pore applicstions were removed from hearing BA 
granted by ths Commission;“/ ‘two more apolicstions were dismissed. 

By order dated Merch'9, 1961,8/ the remaining five epplications in Group 3, 
which had by thet time become three ‘separate proceedings so far as their 
releticnships with cther epplicetions are corcerned, were severed into 
‘three proceedings, of which the .ebove~styled applications ..comprise on. 


+ “he- In the original order..of designution, the Commission found ‘that, 
“except as indicetéa by the issues specified bolow, The Tidewater Broad 
casting Company exé-Rawin R,-Fischer:are both legally, technically, finan- 
cially end otherwise qualified-to construct and operate thair respective 
proposals. The issuss which ere now pertinent to The Tidewater Broad- 
casting Compeny end Fawin 2. Fischer, in whole or in part, are as follows: 


- (2) To aetermine the areas and poptlations which would 
receive new primary service from each of the instant 
proposels for a broadtest station, vend the availability 

her primary service to such areas aid populations. 


oedcasting Company (WNC), Docket 13236... 
Broadcasting Company, Docket 132343; Radio Associates, Inc., 
‘Docket 13233; and Greeter District Broadcasting Company, Docket 13244. 
| bf Radio Virginia, Incorporated (WKGI), Docket 13229 and. Radio Americana, 
-° Tne, Docket 13245. iene eae eee 


5/ Rossmoyne Corporation, Docket 13247 and Cetonsville Broadcasting 
Compary, Docket 13250. 


6/ & petition for severance wes filed by Tidewater Broadcasting Company 

on Jenvary 23, 1961, requesting thet the mewusily caclusive epplications 

of Tideweter end Eairin R, Fischer be severed from the other epplications. 

Bt 2 conference held on Merch 9, 1961, en oral movion was made to sever 

(1) WPET, Inc., end (2) Seven Locks Broadcasting Company and Tenth District 
Broadcasting Company into two other separate proceedings. Such petition 

and oral motion were unopposed: and yere grented by order dated March 9, 1961. 


exist which would warrant a waiver of said Sect-i. es 
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(3) fo determine the nature etd extent of the interference, 
if any, that each of the instent propos2ls would cause to 
and receive from each other and ali other existing standard 
broadcast stations, the areas and populetions affected 
thereby, and’ the availability of other primary service to 
the areas and populations involved in the interference 
between the proposals. yi 
(4) To determine whether the Re eererenne mate from any 
of the other proposals herein ‘and any, es stations 
would affect- more than ten percent of the populetion within 
the normally protected primary. service erea of any jone of 
the instant proposals in contravention of Section 3.23(c) (3) 
of the Commission Rules end, if so, whether. circumstances 


(5) To determine abethen the following proposals would in~ 
volve objectionable interference with the operations indicated 
below, or any other existing standard. broadcast stations, and, 
if so, the nature end extent thereof, the areas exd populations 
affected thereby, and the availability of other prinary service 
to such areas cER Se pas al é 


prone < 


BP-12814 
BP=13114 


(14) To determine, in the light of Section 307(b) sf the Com- 
‘munications Act of 1934, as amended, which of the tent 


‘proposals would best provide a fair, efficient ara SEES 


»s Greer tbutton: of radio services ak | - 


| 
’ 


(20) To determine, in the arene ee News, Virginia, or 


! @mithfield, Virginia, is preferred under Isstie 14, whether 
’ Edwin R. Fischer and Tidewater Broadcasting Company’ will 


provide service to the community selected as eae phe) 
greater need for a new facility. 


(21) To determine, if Edwin R, Fischer and Tidevater rosie 
casting Company would provide service to the community 


- determined to have the greater need for a new facility, 


-which of the proposals of these two applicants would better 


serve the public interest in the light of evidence adduced 


Tr This rerened to the then’ Sciating operation of Station WEGr. “Subsequently, 


: the application of WXGI, formerly both an applicant anda respondent in this 


proceeding, 


was removed from hearing and granted, subject to/ the condition 


‘that it accept - -the CRE: ce meng result from a erat ‘of either of 
*) thes: ra) ‘applications. os - Ss Scat INR pn ans oe : l= at sora 2m 


: 2, 
a ote 
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pursuant to the foregoing issues and the record made 
*. with respect to signzfican’ differences ‘between the | 
. TEESE Ss as SOS <i 


ta) The backpround a experience of ioeers 
: haying 2 “bearing on’ the applicant!s ability. 
‘ to-own.and operate its proposed. station. _ 


(b) The proposal of each of the applicants ° 
with respect to. the manegemant. and opere-- | 
tion of the proposed-station,. : : 


a) Tis. programming service proposed. in esch ~ 
£ the said applications. ee 


(23) To éeternine, in the light of the svidence eaauoed 
pursuant to the forsgoing issues, which; if eny, ‘of the 
: instent applications should be granted, : 


5. &s etready indicated, the rapplicati onilof: Radio Siretnie, Inc. (WXGI), 
Docket 13229, was removed from -hgaring and granted by: the Commission by Memo- 
randum Opinion and Order dated Savtember’7, 1960... Likewise, the application 
of Radio f£mericena, Inc., Docket 132455 ‘wes renoved from hearing ard granted 
by the Commission by Memorenduz Opinion d dni Order datod Jaruary 4, 1961. Such 
grants wore nade ap ioe to the condition that the pexmittees accept any objec— 
tionatze interference which may be caused to the prososed operations as a 
result of the grant of, inter alia, the application of Ths Tidowater Broad- 
casting Comazy, Incorporated; or ¢ or that of Edwin Re eee here under con- 
sideration. 


6. In addition tothe first prehearing conference held in the original 
over-all proceeding in'Decenber 1959, the abovo~styled applicants were parties 
to other prebearing conferences held on April 29, June 7 and 14 and September], 
1960, and hearing sessions for Group 3 were hold on May 25, July 18-22, 25-27, 
September 12, 21-23 and 27-30, October 3, 7 and 12, 1960, An the record was 
closed on Kovenber .23, 1960, By order dated Varch 9, 1961, the record was 
reopened for tha limited purpose of receiving in evidence an exhibit of Seven 
Locks Broaicesting Company. Tho record was again closed on the same date. 
Proposed findines of fact and conclusions of law were filed by tho applicants 
and by the Broadcast Berean &/ on or before February &, 1961, and reply 
findings were filed by the applicants on March 17, 1961. 


FINDINGS CF _Fscr 


7, Tidewater Broadcasting proposes to operate in Smithfield end Fischer 
in Newport News end the simultancous operation of the two ppeccposers would 
result in mutuclily prohibitive interference, 


8 Heithor Smithfield nor Isle of Wight County in which it is located has 
a radio station located therein, Nowport News is a part of tho Newport News- 
Hampton Stendard Metropolitan Statistical Area, which has throe radio stotions: 
tuo in Newport Keus (G03 - now WiID - 1270 ke, 1 kw, daytime and WGH, 1310 ke, 
5 kar, unlimited) end ono in Hempton (WVEC, 14,90 ke, 250 watts, unlimited). 


8/ The Broadcast Buroau proposed findings did not include either findings or 


conclusions with respect to tho comparative issus. 
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area, es defined by the Bureau of the Budget LY ena used by the 
Census Bureau in the 1960-0. S, Census. Likewise, Snithfield is 
- not, @ it of the } Tewpory, ‘Wews-Henptan Urbanized Area. : Siesiew 


- 20. It has long deen recognized. by. ‘the v. S. Gao Bureau, 
Sthat for many typds of social and economic analysis it.is neces- 
‘sary to consider as a unit the entire population in and around the . 
city whose ectivities form an integrated social and economic me 
" gysten", 22/ 4s hereinbefore indicated, in determining the economic . 
end. sociel relationships of areas, the Sureau of the Budget used -. 
Gata as fo population density, labor force, ‘occupation, employment 
by place of work, volume of commuting, volume of telephone communi= ; 
cation, newspaper cirgulation, “charge accounts, delivery service .. 
Practices, traffic es end public transportation. ... 


- 


w/ ‘Becording toa ‘publication, "Standard Metropoliten. Statistical 
Breas", by. the Executive office of The President, Bureau of ‘the 
"Budget, 1961, peges 1, 3: 

So nies °The general con cept of a metropolitan area is one ef en 

Pe Antegrated | economic end social unit with a recognized large 
"population nucleus. © : ee Ji oes 
RAR RRR RRR HERRERO , 


"The definition of en individual standard metropolitan 
statistical area involves two considerations: first, 4- een ' 
or cities of specified populetion to constitute the central © 
«  ¢lty- and to identify the county in which it is located as 3 
. the central county; and, second, economic and social relation -. : 
‘y sbips with contiguous counties hich are metropolitan in 
character, so that the periphery of the specific metropolitan 
area may be determined." 


It is also pointed ‘out at page 4 of such publication that "The criteria 
of integration relate primarily to the extent of economic and social | 
communication” between areas. The residence of workers is one criterion 
and where such. deta is not conclusive, information relating to. stich: 
items as telephone cells per uonth from the county to the county. -con- 
taining central cities of tho area; percent of tho population located 
in the central city telephone exchange erea; newspaper circulation . 
reports prepared by. tho: Audit Bureau of Circulation; analysis of ‘charge 
accounts, in retail stores of central cities to determine the extent of 
their use by residents of the contigucus’ counties; delivery ‘service “ 
practices of retail stores in contral cities; official traffic counts; 
the extent of public trensportation facilities; and the extent to which 
local planning groups end other civic organizetions operate jointly. 


12/ U. S. Census of Population - Virginia - U. S. Department of Commerce, 
Bureau of the Census, p. VII. 
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| 
| 
| 
| 
| 
| 
| 
| 


| 
10-a,- Newport News and Smithfield are in different areas 
for promotional and development purposes, The Virginia Peninsula, 
which, as already indicated, includes Newport News but does not 
include Snithfieid, has a number of suck Peninsule-wide organiza— 
tions and undertakings, including Peninsula Port and Industrial 
‘Authority, Poninswla Airport Commission, Peninsula Industrial 
Committee, Peninsula Chamber of Commerce, and Peninsula Welfare 
: Planning Council. On the other hand,. the Tidewater Virginia) — 
Development Council, which is an organization devoted +o the 
development of the Tidewater area, does hot include within its 
scope of activities the area described &s the Virginia -Peninsvla. 
One unit of operation of the Development Council includes the 
town of Smithfield end Isls of Wight Comty,-as well as Southampton 
County with its towns of Franklin, Boykins and Branchville, Nanse- 
moné County with the city of Suffolk, and the tow of Wakefield 
in Surry County. This last-mentioned area has an industriel) complex 
in a minor sense, but with heavy emphasis upon agriculture; whereas, 
the Virginia Peninsula is devoted to industriel and military] base 
activities. = . 
Tidewater Broadcasting ‘ | 
ll. Snithfield, the lergest urban center in Isle of Wight 
County, Virginia, is not a part of any metropolitan or urbunized 
area, The town is weni know for being ‘ths hams of tho + 
Smithfield Ham. Isle of Wight County, with a 1960 population of 
17,164 persons and a land area of 321 square miles, has 29 menv- 
facturing establishmonts with a valve addai by manufacturing of 
‘more than $24,000,000 a year in 1958; 127,000 acres-of commercial 
forests; rotail sales of $11,161,000 in 1955; and effective | 
buying income of $19,287,000 in 1955. The town of Smithfield is 
the primary trading area of Isle of Wight County, which is near 
the geographical center of the 5-county area, end is also one of the 
servico conters of the 5-county area. Although the population within’ the 
corporate limits of Smithfield at.the tine of the 1960 Census was 
taken was 917, annexation 
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procecdings were under Wey at the tine es the hearing which would extend the 
corporete limits to ombrace approximately 2,633 persons, 13 


12, Smithfield was incorporated in 1752, It has e moyorcouncil form of 
government, its om court systen, public works, water system, fire axd police 
Gepertmaents, clerk, treasurer, town attorney, public park, town hall and com- 
munity center, and public library. Education, hsalth, welfare and similar 
services ere provided through joint tows, county. and state programs, Isle of 
Wight County and = Town of Sxithfield are in the same school district. Two 
of the comty's three banks are located in Scitht tela. Isle of Wight, Surry and 
Nansenond Commbies ere served primarily | by a telephone compwiy which has its 
headquarters in Srithficid, The Isie.of Wigs ‘County Training School and one 
of six other county =e schools are located ia Smithfield, Suitnt eld and Isle 
of Wight County have the following functions not ‘connected with any other county: 
school systems; law enforcenext; ‘soit “Conservaticn; county agents and home 
Genonstration agents; Red Cross; fire depariments? velfsre departments; Heart 
Fund; Polio Fund; Cercer Fund; Boy Secuts-OMé. Dominton srea Gounedl; Ruritan 
Club; Retery Club; Senior end Imior Womea!s Cluds; Lions Club; and Ministerial 
Association. The cziy newspaper published in Isle of aeze Comty is a weokiy 
published in Sxitnfield., Other newsparers. peblished in tbs s-comity arca are: 
one twice-weekly, published in Franklin; one weekly, published in Waverly; and 
@ Geily rewspaner pedlished in Suffolk, Of the 2,740 datiy nowspapers circewlsted 
in Isle of Wight County en en everage, 63058 sro published in Norfolk, 29 2% in 
Suffolk, and 763% in Newport News. © 


13. Road distances u/ fron Suithfiela to veri ous cities are as follows: 
Newport Hews, 19 miles;i Portsmouth, 21 miles; Norfolk, 23 miles; and Suffolk, 
19 miles. To go from Snitafield to Newpert News, or vico versa, it is rocessary 
to travel over the Janes River toll bridge, The cash toll for en artomebile 
over the Jenes Rivor highuey bridge between Suithfield and Newport News is 90¢ 
per cross ing; there is,’ however, a comuter rate of 55¢ per crossing when ten 
t S are purchased at one time. It is also necessary to travel over a toll 
bridge - to get to Portsmouth and over. 2 toll bridge-tumnel to get to Norfolk, 
from Saithfield, There is no local public transit system between Smithfield and 
any one of these cities, However, Treilways Bus System prov‘des:one trip a day 
to Newport Fes, one trip a day to Suffelz, and six trips day to Norfolk~ 
Portsmouth, 


13/7 On June 10, 1960, thse Circuit Court of Isle of Wight County handed down an 
oral opinion in favor cf the Town of Smithfield in the annexation procecding and 
a Memorenium of said opinion was entered by the seid Court on June 15, 1960, 
Under Section 15-152,11 of the Virginia Code, the Court must entor an ordor in 
ennoxation proceedings, The record contains a copy of tho memorandum opinion of 
the Circuit Comt; and official notice has boon taken of the fact that the 
annexation order pursuant thereto was entered by the Circuit Court on Octobor 27%, 
effective at midnight Decerber 51, 1960; that a notice of eppeal has been filed; 
that the annexetion order was not stayed; and thet Smithfield has been providing 
police, fire and other services to the area tn question since January 1, 1961. 


1L/ Mirline mileage is of little, if any, significance becauss of the terrain 
of the area. Transit between Smithfield end Newport Neus, Portsmouth | and 
Norfolk entails the crossing of substantial water aroas at points on Sighways 
via bridges. No air service is shown between the points, 


Pees 
| OR. 484 


Fischer 


4, The city of Newport News is located in the southern part of the 
“Virginia Peninsvla". Newport News, as presently constituted, is the 
result cf the consolidation of Newport News aud Werwick, It is now a part 
of the Newport News-Hampton Standard Metropolitan Statistical |Area, ‘as 
defined by the Buroau of the Budget and used by the Consus Bayeau. Such 
Metropoliten Arca, according to the 1960 U. S. Census, hes a populetion of 
224,503; with Newport News accounting for 113,662 persons, if Hempton 
89,258, and York County 21,583, The first reorganisation of the Newport-News 
area as a ieliropolitan trea was in 1952, when the Bureau of the Budget esteb- 
lished Newport News-Warwiek-Hampton as a standard metropolitan area, This 
action followed the reorganization of the city of Hempton whezeby the inde- 
pendent city of Hampton and Elizebeth City County were consolidated into the 
first-class city of Hampton, Thereafter, on gziy 3, 1958, Newport News and 
Warwick consolideted into cne municipality and adopted tue neme of Newport 
News, After the latter consolidation, the Bureau of the Budget changed the 
name of the metropolitan area to the Newsort News-Hazpton Sbandard Metro- 
politan Statistical Area, whigh t defines as the cities of Newport News 
and Hampton and York County, - ‘ j 


15, Newport News has a city manager fora of government, with a seven- 
member cowicil, AY to Nownort News Gity Council elects a school board, 

city clerk, judges of tho lower courts, city attorney, city abditor end": - 
menhers of other boards and commissions. Newport Naws is a port city Located 
midway cn the Eastern Seaboard and is the seaport terminus of | the Chesapeake 
‘and Ohio Railway Company. Its port facilities inciude 23 berths where ships 
cen land and discharge cargoes. There are an additional 16 berths where 

ships may be constracted or repaired by the Newport News Shipbuildixg and 

Dry Dock Company, The leading exports of tha port of Newport |News are coal, 
tobacco, chemicals, dairy products, cotton (manufactured and semi-menvfactured), 
wood pulp and automotive vehicles. The main imports to_the port are iron ore, 
manganese and chrome ores, fibre board, a neFspws, AY | S23 


en EL Don | : 
157 According to the U. Se Census Reports, the 1960 population of Newport 
News is made up of 42,233 porsons residing in the 1950 area and 74,429 in 
the area annoxed to it since 1950, The city, as it was constituted jn 
1950, had a population of 42,358 and, thus, suffered a loss 0 3125 persons 
under the 1960 Consus, The vory substantial increase in pop lation of the 
city of Newport Nows is, therefore, due to annexation of territory. (Table 9, 
1960 U. S. Consus, for the State of Virginia) 
- ss 
16/ Although Williamsburg is geographically situated partially. in York County 
and partially in Jamos City County, is is a elty independent pf both counties. 
York County has a population, exclusive of that portion of Williamsburg 
googrephically located thorein, of 21,583 porsons, ‘eccording to the 1960 
U. S. Census. Williemsburg has a 1960 peputaticn of 6,832. - 


19/ Hampton also has a city manager form of government and York County has 
a modified coumty manager form of government. 


l7-2/ Exports and imports moving through the Port of Newport [News during 1957 
had a valuc of 483.2 million dollars and 94.6 million dollurg, respectively. 


A. 10 
R. 485 
ee 


16, Militery estebl 
Monroe and Lengley Air % 
and three U0, S. Navy Pasion Yorisam, The National Asrenavtics and 
Spece agoncy mainteins nstallstion im Hampton adjacent to Langisy Air, 
Force Base, Haupton Institute, a Negrd college, is lecsted at Hampton. The 
Apprentice School of the Neyport News Shipbuilding and Dry Dock Company, 


founded in 1919, is accredited as a two-yosr technical cclloge. 


17. Exemiles of Peninsula-wide undertakings and organisations are the 
Peninsule Sirport Commission which operates the Patrick Eomzy Airport midway 
between Newport News and Williensburg;29/ Peninsme Port and Industriel 
Ruthority; Peninsule Christian Ministers Association; Peninsula Industrial 
Committee; Peninsula United Fund; Peninsula Chamber of Comnerce; Peninsula 
Welfere Fleming Comeil; Peninsula Cutholic Womta!s Clubs; Peninsdla Heart 
Association; Paninsvta Choral Society; and Peninsula Garden Clubs. The Virginia 
Peninsula supports a S0-piece Peninsula Orchestra, a 150-voics Peninsula Choral 
Society, and the Newport News Operatic Society, which 3s now entering its 16th 
season, Nabvionazl asa international musice? artists are prescated in three 
series of emus? progre=s sponsored resvectively by the Comaunity Concert Asso- 
ciation, the Henpton Institute Mosical- Arts Association, and the Jewish Commu~ 
nity Center, There exe two Little Theatre groups, one in Hampton and one in 
Newport Hews, end a sumer workshop in drema is presented jointly by the two 
orgenizetions, Cexpus prosentaticns are staged also by tho Hampton Institute 


Fleyers. 


18. The record does nob show the mumber of daily and weekly newspapers 
publishcé in the Virginie Poninsule but does shov thet the Daily Press is pub- 
lished in Newport News, The following standard brozécust stations are located 
on the Virginie Peninsula: WCH, Newport News, 2310 ke, 5 kw, DA-N,  viinited; 
Wz00,2Y Newport News, 1270 ke, 1 kx, deytimo; WVEC, Hampton, 1490 ke, 250 
- watts, umlinited; end WECI, Williamsburg, 740 ke, 500 watts, daytime. 


Enzinzering Corisigzerst-ions 


19, The transmitter site for the proposed Newport News station is on the 
Suithfield side of the Jenzs-River, some two. miles from the transmitter site 
of the proposed Snithfieic station, Each epplicent proposes ean identical 
operation of 10 kw poyer, non-directional, daytime only, on 940 kc. Both 
proposals woulda cause interference to two stabvions (WGI, Richmond, and Radio 
fmericena station et Beltimore). However, the Jnterference in each case is 
. of small degree; end, furthermore, both such stations received grants subject 

to the express condition tht such interference ts would resuzt from ea grant 
of either the Fischer or the Tidewater proposal would bo accepted. 


. C—O 
18/ The Peninsula Airport Comision wes created in 1946 by kct of the 
Virginie Generel Assembly for the purpose of building and operating air 
navigetion facilities in the Peninsula broa of Virginia. Menbers of this 
Commission represent the commnities of Newport News, Hampton and Warwick, 
and throuzh their efforts an airport was built end eirline servico insti- 

tuted in 1949, 


19/ Now WD. 


Smithfield 


Pe Based on an effective ficid (unattenusted at ons wee) and 
t 


ground conductivity values from Figure M-3 of the Rules, 20/ 


e pertinent 


area and population data with respect to the proposed operation at Snith 


field, Virginie are set forth in the following tebulation: 


Contour (arr fn) Popylation 2/ Itee (so.mi.) 2/ 


2.0 693,728 

0.5 (normally protected) 853,645 
Interference from VEOC 95 
Interference from WXGI 7,503 
Interference from WFNC : 9,942 
Interference from Bee (Baltimore) 22,909 

Total interference 22 18,312. (5.65%)* 
0.5 (interference-free) 805,334 


*Percontages relate to populetion and area 
within the normally protected contour. 


21, No station provides a 0.5 uv/m signal to the entire 


(26.6%)* 


| area which 


would receive primary service from Ticewaber's proposed station. Stetion 
WIAR, Norfolk, provides a 0.5 nv/m or greater signal to more than 75% of 


the area, Five stations provide such signal to from 50 to 7 
four svabions, 25 to 50%; and 33 stations, less then 25% ther 
of two and a maximum of 16 signals of 0,5 mv/m or groater are 


thereof; 
eof. A minimum 
available to 


the portions of the rural area within the proposed prey SEKVice arC2e 
Stations WDVM, WGAT, WBOI, WTAR, WRAP, WCMS, WRVA, WXOU, 23/ oa, WAVY, WLPM 


and WVEC provide a 0.5 mv/m or greater signal to Snithfield. 


However, the 


era ee 

207 An exception was Made for the Chesapeaks Bey whore e conductivity of 
5,000 mmhos/m was used below tae point where the Patuxent and Potomac Rivers 
enter the bay and 40 mhos/m was used above this point as well as’ for portions 


of the James and Potomac Rivers, Adjustment of this eividing 
near Cambridge, Maryland would have had no material effect on 


| 
21/ 11 areas are land aress only; end all population figures 


line to a point 
the data. 


in this deci- 


sion are based upon the 1950 U. S, Census, unless otherwise noted. 


| 
22/ As hereinabove set forth, the Commission romovea from hearing and grented 
the applications of Station WGI, Richmond, Virginia, to increase power fron 


1 to 5 kw on 950 ke, daytine only; Station WNC, Fayetteville 


» North Carolina, 


to shift to 940 ke, 10 kw day, 1 kw night, using a @irectionfl antenna at 

night; and Radio Americana, Inc., for a new station at Baltinore, Maryland, 
to operate with 1 kw on 940 ke, daytime only, using a directional antenna. 
Interference from Station WBOC lies within that from Redio Americana, Ince, 


Baltimore, Maryland (BP-12962) » 


23/, Now WIID. 


Fin 37s 

R. 487 -n- 

Town of Smithfield, wider the Opinion and Order of the Isle of Wight County 
Cirenit Cozrs, 2b ss now, sibjsct to aotion of the Appsllate Court, a. 
community with © popuisticn in excess of 2,500; anc, as such, a signal strength 
of 2 uvfm om better is required to serve primary sorvice thereto, Four sta- 
tions now provida « 2 nv/ or batter sorvice to Srithtield, nomely, WAR and 
WRAP, ‘Norfolk, Virginie; XGH end KYOU, Newport News, Virginie. The 2 nv/m 
contour of Station WAVY falls just outside of Smithfield, as shown on a 2 nv/m 
contour map of evidence in this record, Station WLPM, Suffolk, provides a 

‘065 uz/m signel but not a 2 nvfm signal to Smithfield. Stction WSR, Franklin, 
Goes not provide a 0,5 nvfe signal to Suithficld, 


22. Apart from Stetion UXGI end the new Baltimore station (BP-12962), 
which received grants conditioned upon eccepterce of interforence from a 
grent of the instant proposel, no objectionable interference’ would be caused 
to any existing stendard broadcast station. . The Snithfield proposal-is 
metually exclusive with thet of Eéwin R, Fischer, Nowport News, Virginia 
(BP~13324) herein. § oN ereiteees 


23. The Sxithfield proposed operation would provids a signal of 25 nv/m 
or greeter to ell of the business and industriel areas of tne city of Newport 
News and eat least a 5 uv/m signel to the most distant résidentiel section of 
Hewport News. A signel tn excess of 2 mv/m would be provided also to the 
cities of Norfolk, Portsmouth, Suffolk, Nilliaaubirg: South Norfolk, Hampton 
and Virgint> Beech. = % eee acesnan 

Zi, While Tidewater Brosdcasting Company offered evidence in an effort 
to show 2 clos2 comity of interest batween Isle of Wight Comsy and four 
-other nearby counties in Virginia, the proposed Smithfield station would not 


furnish primery service to 221 of such 5-comty erea. The 0.5 nv/m contour 
of the proposed stetion would encompass, in additicn to Isle of Wight County, 
all of Nansezond- end Surry Counties and substantiel portions of Southampton 
end Suffolx Counties, —~ aaa aie 


24/ according to the Opinion of the Circuit Court in the annexation proceeding, 
the amexetion territory fells into four parts. The area north of Pagan River 
--is referred to es the “North” ereas the erea north of Route 258 and south of 
Pegen River-is designated as the “ilest" erea; tho area south of Route 258 and 
west of Cypress Creek is called the "South" area; and the portion east of 


~. Cypress Creek is termed the “Zast" area, The real contest jn the caso has 


centored around the north arce, wherein ere located the four principal plants 
of the three lerge packers, together with a fow other mercantile and comercial 
~ enterprises, Two cf the peckers oprose the annexation and the third has inter- 
“vened in favor thereof. The board of supervisors of Isle of Wight County did 


=: net oppose the ennexation. Tho Opinion points out that there has been a rapid 


“expansion of the three large meat packing concerns located in the "North" erea 
“ ‘since World Var II; that Sithfield has immediately adjacent to its original 
boundaries an industry employing nearly 1,400 people with a payroll over 
$5,000,000 annuelly;! thet there is little or no lend remaining within the 
corporate limits for either residentiel or coumerciel expension, and the scrv- 
ice concerns and new home builders huve pushed out along the three main high- 
ways leading from the town end the ercas adjacent, thereto; and that what was 
formerly a steble egriculturel community of about 1,500 porsons has in the 
space of some ton years become an industrial community of double that figure. 


Newport, News 


25. Based on an effective field (unattenueted et one mile) of 
601 mv/m and on ground conductivity values from Figure M-3 of the Rules,20/ 
the pertinent area and population data with respect to the proposed operea= 
tion at Newport News “, are set forth 
in the following tabulation: 26/ i (ar 


Contour (mv /m) Populetion Area 


2.0 694,798 2,6 
0.5 (normally protected) 866,382 6,2: 
Interference from WXGI and WFNC 6,292 (0.7%)* é 
Interference from BP-12962 (Baltimore) 45,059 

Total interference 51,351 (5.9%)* 

0.5 (interference-free) 815,030 


*Percentages relete to population and erea 
within the normally protected contour. 


26. No stetion provides a 0.5 mv/m signal to as much es 75% of the 
area which would receive primary service from Fischer's proposed station. 
_ Two stations, WAR, Norfolk, and WRVA, Richmond, provide a 0.5 uv/m or 
greater signal to from 50 to 75% of the erea, Ten stations provide such 
signel to from 25 to 50%; end 40 stations, less than 25% thereof, A 
minimm of two and a maximum of 22 signals of 0.5 mv/m or greater ere 
available in the portions of the rural area within the proposed primary 
service area of Newport News. Stations WOMS, WNOR, WRAP and WEAR, Norfolk; 
WGH and WYOU, Newpoxt Nows; WAVY end WLOW, Portsmouth; and WEG, Hampton, 
provide a signal of 2 nv/m or greater to Newport News. In addition, 
Station WLPM, Suffolk, provides such a signal to part of Nowport News. 
Fischer's proposed operation would provide a signal In excess of 25 nv/n 
to all of Smithfiold and would provide a signel in excess of 2 nv/n to 
the citios of Norfolk, South Norfolk, Virginie Beech, Portsmouyh, Hampton, 
Suffolk end. Williemsburg. 


25/ An excoption was mado for Chosapeske Bsy area where a conductivity of 
40 muhos/m was assumed for the bay north of Caubridge, Maryland end in 
tho inland weterways of tho James River, York River, Rappshennock River, 
Potomac River and Albomarle Sound and a conductivity of 5,000 mmhos/n was 
assumed for the bey south of Cambridge, Maryland end the open water areas 
of Albemarle Sound. 


26/ There are slight differences in the data derived by the Newport News 
and Smithfield expert witnesses. The figures used in the tabulation ere 
those proposed by the Broadcast Bureau and the Newport News applicant. 

The difforonces are inconsequential. At any rate, counsel for Smithfield 
_has agrocd to the uso of either datas 
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27. The Newport News proposal is, .2s has boon heretofore stated, -. 
mubuslly exclusive with thet of the Srithfield proposal, Apart from inter- 
ference to Station WIGI, Richmond, and the now station of Radio Americana 
(BP-22952) abt Baltimore, no objectioneble ee would be caused to 
any existing stendsrd broadcast station, 27 S 


Apvlicants 


Smithfield 
28. The officers iend stockholders of Tidewater ‘ere as follows: 


Name ack Office 2 eShares 
ners . : : Subsecrived Percent 


Vernon E. Beker President end Treasurer 200 40 
C. Brooks Russell ° Vice President end Secretary 200 
Howerd UW. Gveltney oe 50 


Charles F. Russell*¥ = ~ ; So. 150 
*fether of C, Brooks Russell Total ' 500 


Bech of the stockholders elso is a director of the corporation. 


- 29, Vernon H. Beker, born in Tennessee in.1921, has lived in Virginia 
since 1949 and now lives-in Blecksburg, Virginie. He was gradueted from 
the University of Temessee, with a BS degrees in Electrical Engineering in 
1944. Upon grefuction from the University, Mr. Beker wes commissioned an 
Ensign in the Havel Reserve end served as a redio material officer. His 
navel duties included the testing of redio, radar and sonor equipment and 
operation of FM nevel commmications on the West Coast. After release from 
active Guty, Kr. Beker returned to the University of Tennessee and, in 1948, 
received e BS degree in Agriculture] Exnginesring. He then attended Michigan 
State University under'a fellowship and wes awarded a MS degree in 1949. 
As a part of bis fellowship, he prepared en electrical engineering handbook 
which was widely distributed. Upon graduation from Michigan State, Mr, Baker 
was employed by the Virginia Polytechnic Institute (VPI) at Blacksburg,’ 
Virginie, es en essociete research professor, In 1952 ho, obtained a leave 
of absence end, under a grant of the Rockefeller Foundation, retvined to 
Michigan Stete for afvanced ressarch on the use of radiation for the cold 
sterilization of foods, sLfter receiving a FoD degree from Michigan Stato 
in Decexber 1953, Dr. Baker returned to VPI and was promoted to full pro- . - 
fessor... Wnile attending Michigen State, he took colleteral courses’ in 


27/ See paragrep 22, ENO» 


AL cs 
R. 490 
-1l,- 


| 
-vadio and televisicn station marageman’s, and assisted with some production 
work on tho University's clossd circuts television stwiio and redio vorkshop. 


oo ote A Sorin Em, te . | . 

2n7. 6 »-(a) <In 1949, he received a Class A emeteur radio license (1W/,LM0) 
and, in 1952, a,First Class Radioteleyhone operetor!s license. He still 
holds ‘thess.licenses. _While.at.VPI, Dr. Baker also served as advisor to 
-tthe edueabional radio editor of the VPI Extension Service which prepares 
tapes’ for uso by- radio stations in.Virginie. From 1924 to 1956, he was‘ 

-..feeulty advisor te the-VPI student station, WOVT, alow power catrier cur- 
socrent sbatdone. oc ce tel ce ee eee : Tgea sk ara ee 


1+ su y+. i(b) 7 In-1954, Dre Baker filed an xpplicetion for a eonstrvetion 
“permit for ea new standard broadcast stetion et Chiristiensburg, Virginia, 
approximately seven miles from Blacksburg. The application Wes granted, 
: Dr..Baker constructed the station hinseif. during spare time, including ~ 
‘construction of many-dtems of equipment and instelletion ef gli equipment 
. aii wiring, end operation began in the fall of.1954. | Athough 2 full-time 
~-manager'was employed, Dr.. Baker devoted most cf his sper tine to opsretion 
ofthe stations His wife-served es women's director, bocksedzer, end 
 office.manager, . The station, WBOR,. received e number of public service 
- -eWards end made.a modest profit.from the begizming, “<n early 1956, Dro end 
‘Mrs. Baker filed an applicetion for a nav stsnderd brosdeass station at 
Florence, South Caroling. - Because of interference probiens, Dr. Baker made 
field strength msasurements and awended the application a mumiber of times, 
finally xeducing the proposed power fron 1 Int to 250 watts, (In the nean~ 
time, he became interested in establishing 'a station on the Fastern Shore 
of Virginia. He had become. acquainted with the erea while working et VFI. 
‘Dr, and Mts, Baker joined with C. Brooks-Russoll, a resident /of ‘the area, 
-and filed. an- application. for. a construction permit for a new) standard broadcast 
station at Tasley, :Virginia, When.the application was grented in the 
fall of 1957, Dr. Baker obtained a leave of absence from VPI and constructed 
the station (WSR) which began Foguiar operation in Janiery 1935. The 
license later was assigned to a corporation, The Accomack-Northampton Broad- 
+ ‘easting Company,--Incorporated, the prosont. licensee. _ ‘Dr. Baker is president, 
a.director and 60% stockholder, C,. Brooks Russell is vice president, a 
@iroctor and 40% stockholdere Mrs. Baker is secretery-treasvrer ane a 
director. .In tho fall of 1957 when. the Tasley station’ was being constructed, 
.: / the Commission. granted: the Florence application. Upon completion of con= 
_ striction at Tasley, Dre-Baker roturried to VPI. to complete, his research 
projects, On June 1, 1958, he resigned from VPI to devote his entire tims 
to broadcasting. Dr. Baker sold Station NBUR, Christiansburg, on June 1, 
1958. Ho thon constructed and placed in opsration in November 195S Station 
WYNN et Floronco, - Because of the large Negro population end/ the fact that 
-no'station in the area was providing a progrem sorvice directed primarily 
for that populetion, Dr. and Mrs. Beker decided to provide sbch a program 
" \“gervicos They soon: learned thet such an cperation required a unique’ back- 
-ground and exporience which they did not possess. after, some months, ‘they 
gold Station WINN to a group which cvned stations in other afeas special- 
izing in sorvice to -Nogro populations. Se i Sra 
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27. The Newport News proposal is, .as has been heretofore stated, . 
mutuslly exclusive with thet of the Smithfield proposal, Apart from inter- 
ference to Station WGI, Richmond, and the new station of Radio Americana 
(BP-12962) at Baltinore, no objectioneble interference would be caused to 
any existing stendaré broadcast stetion, 27. Ss 


Apvlicants 


ithfield 
28. The officers end stockholders of Tidewater ere as follows: 
Kame eee Office Shores 


Ms Subscrioved Percent 


—— 


Vernon E. Baker President end Treasurer 40 


C. Brooks Russell ~ Vice President end Secretary 


Howard ¥, Gveliney 


Charles F. Russell* ‘ 
*Father of C. Brooks Russell Totel — 500 


Each of the stockholders elso is e director of the corporation. 


- ° 29. Vernon H. Beker, born in Tennessee in.1921, has lived in Virginia 
since 1949 and now lives-in Blacksburg, Virginia, He was greduated from 
the University of Tennessee, with a BS degree in Hlectricel Engineering in 
1944. Upon greduction from the University, Mr. Beker wes commissioned an 
Ensign in the Navel Reserve end served as a radio material officer. His 
navel duties included the testing of redio, radar and sonor equipment and 
operetion of Fifi nevel commmications on the West Coast. After release from 
active duty, Kr. Baker returned to the University of Tennessee and, in 1948, 
received e BS degree in Agriculturel Engineering. He then attended Michigan 
State University under a fellowship and was averded a MS degree in 1949. 

As a part of his fellowship, he prepared an electrical engineering handbook 
which was widely distributed, Upon graduation from Michigan State, Mr, Beker 
Was employed by the Virginia Polytechnic Institute (VFL) at Blacksburg, -° 
Virginie, es en essociete research professor, In 1952 ho. obtained a leave 
of absence end, under a grant of the Rockefeller Foundation, retvincd to 
Michigan Stete for advanced rescarch on the use of radiation for the cold 
sterilization of foods, sfter receiving a Fad degree from Michigan Stato 

in December 1953, Dr. Baker returned to VFI and was promoted to full pro- . 
fessor. Whilo attending Michigan State, he took colleteral courses: in 


27/ See-paragraph 22, smnra. 
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-radio and televisicn station meragemews, and assisted with some production 


work on tho University's clossd circus television studio and redio workshop. 


sic. +-(a) -In 1989, he received a Class A amateur radio license (WALMD) 
-.and, in 1952, a,First Class Radiotelephone operetor!s license. ‘He still 
holds ‘thess.liconses. . Uhile.at.VPI, Dr. Baker also served ag advisor to 
-‘the educational radio editor of. the VPI Extension Service which prepares 
tares' for uso by-radio stations in.Virginie. From 1924 to 1956, he was‘ 
-..-feevlty advisor te the-VPI student station, WOVT, alow power carrier cur- 
<renbisbattoniy acerca ee oe ee Bi ap tae 
= aa «4 wits ~+| 


Ls aus y+. .(b) 7 In-1954, Dro: Baker filed an epplicetion for a\construction 
permit for a now standard broadcast station eb Clristiansburg, Virginia, 
approximately seven miles from Biacksburg. The application wes granted, 
 Dr..Baker constructed the station hinseif. during spare vine, \dncluding | 
‘construction of many-dtems of eqwipment and instellation cf 211 equipment 
atid wiring, end operation began in the fali of 1954. . Althougn a full-time 
“Manager'.was employed, Dr.. Baker devote? most of his sper wits to opsration 
of the station, -His wife-sorved es women's director, bovkkeoper; and 
“offieo.manager. . The stetion, WBOR,. received a number of public service 
-aWards and made. a modest profit.from the, begizming, “In carly 1956; Dr. and 
‘Mrs, Baker filed an apslicesion for a naw ststdard broadcasy, station at 
Florence, ‘South Caroling. - Because of interference probiens, Dr. Baker ‘made 
field strength moasurements and amended the application a number of times, 
finally reducing the proposed power fron 1 ky to 250 watts. (In the mean- 
time, he became interested in establishing 'a station on the Eestern Shere 
of Virginia. He had become: acquainted with the erea while working at VPI. 
‘Dr. and Mts. Beker joined with C. Brooks Russell, a resident or ‘the area, 
wand filed. an- application. for. a construction permit for a new standard broadcast 
station at Tasley,:Virginia, When.the application was grented in the 
fall of 1957, Dr, Baker obtained a leave of absence from VPI) and constructed 
the station (WESR) which began Pegui.ay operation in Janvery 1958. The 
license later was assigned to a corporation, The Ascomack-Northempton Broad- 
‘casting Company,--Incorporated, the present. licensee. ‘Dre Boker is president, 
e. director and 60% stockholder, C. Brooks. Russell is vice president, a 
director and-40% stockholdere Mrs. Baker is secretery-treasyrer and a 
director. In tho fall of 1957 when. the Tasley station was being constructed, 
. . the Commission. granted: the Florence application. Upon completion of con- 


_ striction at Tasley, Dr. Beker roturned to VPI. to complete. his research 
projects, On Juno 1, 1958, he resigned from VPI to devote his entire tims 
to broadcasting. Dr, Baker sold Station WBOR, Christiensbixg, on June 1, 
1958. Ho thon constructed and placed in opsration in November 1958 Station 
WYNN at Florenco. Because of the large Negro population and the fact that 
-no station in tho area was providing a program sorvice directed primarily 
for that population, Dr. and Mrs. Baker decided to provide such a program 
service. Thoy soon learned that such an cperatior roquired a unique back- 
(ground and exporience which they did not possess. After. some months, ‘they 
‘gold Station WYNN to a group which owned stations in other groas special- 
izing in sorvico to -Nogro populations. ens ey 
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- 30, During his years at Wri, Dre Paker travelled often to the Tide— 
water Virginie Area and spss en averages of two months a year at the VPI 
Research Station at Eollend, a few miles from Smithfield, He had often 
considerad the possinility of establishing a broadcast station in tho 
Gnithfield ere2 and Khon tie Commission Lifted the freese on 940 ke appli- 
cations, Dr. Beker organiced Tidowatere In doing so, he recognized the 
assirabllity cf hevizg ea locel businessza: end civic leader as a pert owner 
of the station, Hoxerd W. Gwaltney agreed to join in the venture. C,. Brooks 
Russell's father, Charles F, Russell, eso agreed to join, They all egread 
that 50% of the stock would be owned by Dr. Baker and Mro Gvaltney, and the 
remaining 50% voulé te owned by the Russelis. Because Mre Gwaltney was not 
3nterestea in the amount of stock he owned, 3% was agreed that Dr. Baker 
would own 40% of the stock to be issued. Dr. Baker was responsible for 
preparing Tidevater's application, including ths engineersng. The apy li- 
cetion vas fea in January 1959, From the tins the apnizcetion was filed 
to the time of the hearing, D>. Beker cevoted about a third of his time to 

_the prossemtion of the application and preparation for the hearing. In 
Septerter 1955, Dr. Baker filed an application for construction permit for 
a new stendard broadcast stevion at Crester, Virginia, Hs later dismissed 
the application to devote his tine to Tidewater. He also has joined with 
some old friends in'en application for a construction permit for a new | 
stenderd broatcast stetion at Xenia, Onio, and has e 5(H partnership 
interest in that epplication, which is pending before the Commission. 


31, Dr. Beker has served as a member of the official board of bis 
church and recently was elected a trustee of the church. He is a member 
of the Blecksburg PPA, has served on its public relations commlites, and 
has participated in’ work intended to provide now elementary schools in 
the area, He has been e member of the pack committee of tho Blacksbirg 
Boy Scouts for four years, and is a rember of Hunters? Masonic Lodge of 
Blacksburg. Dr. Baker was e nomber of the Lions Club of Blacksburg for 
some years but resigned because he was required to travel. so much. During 
the period he owned Stetion WBCR, he participated in practically every 
fund-reising drive and cempeign in the Blacksburg-Christiansburg areee 
He is a registered professional engincer Sn the sbeses of Virginia and 
Tennessee, end e member of the following professional societies: Institute 
of Radic Engineers; American Society: of Agricwliural Engineers; National 
Society of Professionel Engineers; Virginia Society of Professional Engineers; 
and Tne Honorary Research Socisty of Signa Zi. 


32, If end wien the instant eppliction is granted, Dr. Baker will move 
to Smithfield and devote his fwll tine to Tidewater as general manager and 
engineering director. He will construct the station,with ourside help 
when required. His wife will devote her full time to the station as wonen!s 
and public service director, Her duties will include -cffice management 
end bookkeeping. Mrs. Bekor hes e degree in home economics and has worked 
with women's groups and public service organizations. " 


33, C. Brooks Russell, born in 1924, has lived his. entire life, . 
except for preparatory school end military service, on the Eastern Shore 
of Virginia, end “4s présently a resident of East Point, Onancock, 
Virginia. During World War II he served in Europe and remained in the 


rice 


Army until January 1947. ter discharge from the Army, he Wes employed 

as a theodolite operator taking and recording data on falling bombs and 
rockets at the Chincoteague Naval Air Station, now Wellops Islend. In 

1947, Mr. Russell enrolled at the Peabody Conservatory of Music in Baltimore, 
and during the noxt year worked part time at Station WCBM in Baltimore as 

& program analyst and announcer, After a year, he returned home to work 

for his father as foreman of a real estate development. Fron 1949 to the 
spring of 1957, he worked part time at Station WBOC, Salisbury, Maryland. 
His duties included announcing, singing, selling, and preparing public 
service announcements end programs for organizations and events on Virginia's 
Eastern Shore. During the first six months of 1957, Mr. Russell worked in 
the same capacity except singing at WVM, Pocomoke City, Marylend, In 1953, 
he left his father's employment and became a selesten for a candy company. 
In 1955, he went into business for himself end established a wholesale drug 
company. Mr, Russell had been considering a broadcast station on the 
Eastern Shore when, late in 1955, he met Dr. Baker. After about six months 
of meetings, telephone calls and letters, Mr. Russell joined Dr. and Mrs. 
Baker in a partnership which epplied for what now is Stetion WESR, Tasley, 
Virginia, When the application was granted, Mr. Russell liquidated his 
wholesale drug company so he could devote his full time to Station WESR as 
general manager. He has served in that capscity since the station took the 
air in January 1955, Mr. Russell is an ective member of the Masonic Lodge; 
Veterans of Foreign Wars; Eastern Shore Chamber of Commerce; the Lions Club 
of Onancock; end his church in Onancock, He was an active member of the 
Junior Chamber of Commerce until he reached the age limit for such orgeniza- 
tion. Mr. Russell plans to devote from one and a helf to two days each 
week to assisting in the program direction snd public service of the 
Snithfield station. 


34. Howard W. Gveltney was born in Smithfield, Virginia, in 1908 and, 
except for three years while attending college, has spent his entire life 
in Smithfield, After attending local schools, he attended Washington and 
Lee University at Lexington, Virginia, His principal occupation is president, 
since 1936, and 31.32% stockholder of Gwaltney, Incorporated, packer of 
genuine Smithfield kams, bacon, sausage, fresh pork end provisions. 
Mr. Gwaltney has been president, a director, and chairmen of jthe board of 
the Bank of Smithfield since 1935; and president and a director of the 
Gwaltney Realty Development Corp. Mr. Gwaltney was elected mayor of 
Smithfield in 1952 and re-elected in 1956, for four-year terms, He has 
served on many committees for community betterment. He was instrumental 
in having the Town of Smithfield employ consulting engineers /to make a 
study of tho area in and around Smithfield in preparation for annexation. 
As noted above, the order of the Court granting the annexation has been 
entered, effective Docember 31, 1960, but is now on appeal. iMr,. Gvaltnoy 
has been a mombor of the officiel board of his church in Smithfield since 
19323; recontly was olected to the board of trustees of Ferrurm Junior 
College, Forrum, Virginia, for a five-year term; and has been a member of 
tho board of trustees of the Tidewater Virginia Development Council since 
its incoption. Ovor a poriod of years Mr. Gvaltnoy has headed and actively 
participated in fund-raising drives for almost every organization in the 
Smithfiedd ares, including the Red Gross, Boy Scouts, Cancer Drive, Heart Fund 
and Polio, At the timo of tho hearing, he was engaged in soliciting funds 
for the independent colleges of Virginia. 
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J (a) Mr, Gweltacy becezs interested in establishing e broadcast 
_ Station at Snithfield through Dr, Baker. hon Tidexater's station begins 
operetion, Mr, Gralinsy plans to pey close attention to the operation of 
the station to make certain thst the needs of the aree are being mot and 
that the stetion is an asset to Snithfield, He plans to be evaileble for 
consultation et eli times and work closely with the other stockholders. 
Dr. Baker plans that Kr. Gwaltney will act as an advisor on local public 
service and civic affairs, 


: 35. Charles F. Russel? was born in 1887 in Accorack County, on 
Virginia's Eestern Snore, and hes lived his entire life in that erea, 
ffter experience in ferming, brick laying and plastering, he becaxe a 
contractor and beilt schools, office buildings, plents and other buildings 
throughout the erea.e In 1931 he disposed of his contracting business and 
@ burial vault business acquired in 1912, and established the Whisporing 
Pines Hotel-Motel at iAccomack, Virginia. Most of his time since 1931 has 
been Gsvoted to improving and operating Whispering Pines and real estate 
in Accomeck County. In 1935, he took an active part in the organization 
of a group to promote the route known as the Ocean Highway rumning from 
Meine to Florida. Mr. Russell was elected president of that organization 
3n 1940 end wes re-elected in 1946, In 1952, he was instrumental in 
“organizing the Eastern Shore of Virginie Chamber of Comzerce, which now 
has more than 300 ronbers. In 1954, he was appointed director of The 
Virginie State Chamber of Commerce and vice president of the Tidewater 
District. Recently he wes appointed to serve a second term. Mr. Russell 
is an active menber of his church, which he helped build; Masonic Lodge; 
Khedive Temple (Shrine) of Norfolk; end past president of the Rotary Club 
of Onencock, Virginie, He elso is president of whispering Pines, Inc. 

Mr. Russell becere interested in broadcasting through his son, C. Brooks 
Russell, end constructed and leased the building which houses Station WESR 
at Tasley, Mr, Russell plers to attend directors! meetings, review the 
record of operation of Tidewater's station both as to finances and program 
service, and perticipete in the formulation of policies. Because he has 
reached retirement ege and does not travel as much es he formerly did, he 
will be eble to devote some tine to the proposed stetion, if his services 
are needed. 


Newport News 


36, Eawin R. Fischer, the applicent for Newport News, was born in 

* New York City in 1916. He hes beon ae resident of Washington, D. C, since 
1941. He received an £5 dezree from Colunbia University in 1937, an MA 
degree in Economics from Coluxbia in 1939, LLB degree from Georgetown 
University in 1946, end en LLM degree from Georgetown in 1952. From 1939 
to 1942, he served es en instructor in Business Administration, College 
of Comerce, Louisiana State University, Fron 19/1 to 1945, he held 
several positions with the War Production Board, including that of Chief 
of Statistics, Geacral Industrial Equipment Division. Then, efter eight 
months service as an economist for the Bureau of National. Affairs in 
Washington, D. C., Mr. Fischer joined the Office of the General Counsol, 
Office of the Quartermaster General, Departnont of tho frmy, as an attorney. 
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Early in 1951, he transferred as an attorney to the Office of the General Coun- 
sel, Office of the Chief of Transportation, Department of the Army. Since © 
April 1955, he has been an attorney specielizing in tax and financing in the 
Office of The Judge Advocate General, Department of the fruy, Washington, D. Ce 
Mr. Fischer has been active in church work since 1936, having served as a 
Sunday School teacher, camp counselor, choir meuber, ley reader, building fund 
committeeman, Junior Warden and Senior Warden of his church. He served the 
Legal Aid Bureau in Washington as a volunteer attorney from 1946 to 1949. He 
has published a number of articles in the fields of international trade, money, 
banking and finance. Mr, Fischer is a member of the Bars of the United States 
Supreme Court and District of Columbia; the Federal Bar Association; Delta 
Theta Phi; and Beta Gamma Sigma. | 

(a) While serving as president of several church groups, he produced 
a number of programs on subjects which varied from "Poler Navigation" to "Peace 
Through Understanding" to geographical programs on various foreign countries 
and from panel discussions on matters such as WDetective Story” lto telks on 
"Paris by Night" and "Some Aspects of Space Travel", For these |prograns, 
Mr. Fischer obtained the participation of journalists, congressnen, Federal 
Government officials, and Ewbassy officials. None of these programs were 
broadcast. 


(b) In the spring of 1959 he became actively interested in broadcast 
station ownership and retained an attorney and consulting engineer to study 
the availability of facilities in a number of Virginia cities. When the reports 
indicated facilities were aveileble in the Newport News-Norfolk} end Winchester, 
Virginia, ateas, he prepared and filed applications for construttion permits 
for nev standard broadcast stetions in Newport News and Winchester. He had beer 
interested in the Newport News-Williamsburg area for sone time ; had made mam 
trips to the area. After dismissal of a mutually exclusive application, with 
which it had been consolidated for hearing, Mr. Fischer's application for a 
station at Winchester was granted. 28/ At least during its initiel stages of 
operation and for some further period of time, the extent of which is not clear 
in the record, Mr. Fischer will perform the @uties of general manager of his 
New Winchester station and devote about one-third of his tine to its operation. 
There is some confusion in the record as to whether, or at least when, he would 
resign his present position with the United Stetes Government. He made the 
unequivocal statement in his Girect testimony that in the event of a grent of 
his instant application, he would resign his position, move to Newport News and 
devote full time to his proposed Newport News stabion. However, some confusion 
is engendered by his answors on cross-cxamination. 


Other Broadcast Interests 


37. Tidewator Broadcasting, applicant herein, has no other broadcast 
Snterests. Howover, its officers and principal stockholders have such interest 


36/7 Fischor's Winchoster application was grented on October 5, /1960. 

FCC 60-1145). Official notice has been taken of Commission records which 
show that the construction permit since has been assigned to Shenval Brosd- 
casting Corporation, of which he 4s solo stockholder, end that on January 27, 
1961, tho station (WHPL) was authorized to commence progran tests. 


Pees 7d, 
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(a) Stetion WESR - Taslev. Va. (1330 ke, 1 ky power, DA, daytime 
only). The two principal stockholders of Tidewater, Messrs, Baker end Brooks 
Russell, ere the sole stockholders of the licensse of Station WESR. Tasley 

is situated in Accomack Comty on Virginia's Eastern Shore, Station WESR 
was founded early in 195S end was the first radio station on the Eastern 
Shore. of Virginia, 


(b) Xenia. Cho epolieation. Dr. Baker is also a 50% partner 
in Greene County Redio, applicant for new station in Xenia, Ohio (1500 ke, 
500 wetts, daytime only}. This application was designated for hearing in 
April 1941. ; 


38. Edwin R. Fischer, the Newport News applicant herein, is the sole 
stocknoléer of permittee of one other station. 


{e) st i ta (1600 ke, 500 watts 
power, D4, daytize only). The construction permit for this station was 
granted in October 1960 ctitis:nowm the air under progrem test euthoriza- 
tion. Mr, Fischer es en individual epplicant wes granted the construction 
permit and, thereafter, assigned it to Shenval Broadcasting Corp., of 
which he is ths sole stockholder, 


Past Brosaécest Records 


39, Tee principals of Tidevater Broadcasting Company have a record of 
broadcest operation in comecticn with three redic stuwions, Vernon H. Beker 
has been associated with the ownership end operation of vadio broadcast 
Station WOR, Christiansburg, Virginia, Station WiNN, F.orence, S. C., and 
Station WESR. Tasley, Virginie. The first two stations have now been sold 
by Dr. Baker. C. Brooks Russell, another of the officers end principals in 
the Snithfield proposal, is also associated in tho owmership end operation 
of Station WER. 


- . + 40, Eawin R, Fischer had no record of past broadcast operation at tho 
tims of the hearing. : 


Smsthfieia Principals! Record 


41.. Station WESR, waich began operation in 1953, is a 500-watt,. 
daytime only, station operating in a town of less than 1,000 population, . 
without netvork affiliation. C,. Brooks Russell is the gonoral manager of 
Station WESR. ~ : 


: 426 Based on en enelysis of date contained in the original. proposal 
and the 1960 renewel application, as amended August 16, 1960, 27 the 


fhe application was granted and tho liconse of the station renewed for 
@ regular 3-year term ending October 1, 1963. 
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record during the comnosite weck of performance vs. promise for this stetion, 
percentagawise, is as follows: ; | 
. 4, r | 
- 1 
3 = ; : a: be : 
Type or Chass ., Original Renevel Application 
Provos2i. 


Entertainment 65.3% 
Religious . Jol 
Agric:tucal 709 
Educatioaal artes 0.8 
News ; 210.5 
Discussion 03... 
Talks 24 
Miscollancous 


Network commercial 
Network sustaining 
Recorded commercial 
Recerded sustaining 
Wire commercial 
Wire sustaining 
Live commercial . 
Live sustaining 


fotal commercial 
Total sustaining 


Hours of operation 


No. of spot announcemonts 590 
No, of NGSA's ; 125 


During the course of the hearing in this procee 
analyzed 2/ and the renewal application amended 


43. Tho Eastern Shore of Virginie is exposed 
and strong ocean winds, .and is served ty cnly one ma 
from the lower end of the poninstia north to Moryland and Delaware. 
to the south has a 26-milo trip by ferry before reaching the Norfclk area. 
Much of tho economy of the srca is based upon fishing axd aErECUlLbure. 
Because weather is important and frequontiy is aifferent from) that in the 
oltios with weather bureaus, Station WESR constructed and operates its own 
weather station which, together with spociel reports from Richmond, form 
the basis for hourly weather broadcasts. The stevion works with the 
Eastern Shore Ministerial Association and broadcasts live, on a sustaining 
basis, a ten-minute program wock days and a 15-minute progra’l cn Saturdayse 
From March 30 to Docenbor 31, 1959, 40 ministers representing 40 churches 

| 


marty ee OT - s = 
30/ The renewal application as orig? ally filed shows 068 in the agricul- 
tural and 0.e3for the educational eategories. 


ee 
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in 25 Eastern Shore commumities eppesrai on the Monday through Friday 
“program. “The Scburday prégrun Is devoted to chure ennouncements and news 
of churches in Accomack end Northampton Commbies end is conducted by a 
minister, 4 5-minuts progrs: cach week day afternoon, although sponsored 
by a comercial orgenisation, presents religious music end a thought for 
tho day.’ A local church service is ‘broadcast in its entirety each “Sunday 
morning. Cther religious progrems on Sendar include tvo and a half hours 
of religious mesic ent a hsif hour talk in ths morning, and a 30-minute 
transcribed program of telks by leading citisens of the cowmtry on a wide 
veriety of sthjects of an inspirational nature, In addition, frequent 
ennouncements ere broedcast without charge for every church and similar 
event whon a roouest is received. Two agricultural progres featuring 
talks end reports cf the Comty Extension Agont and the Homo Demonstration 
Agent of Accomack County, bulletins, and iive sarket reports are broadcast 
daily excopt Sumday, ‘In addition, special programs and anuouncemsnts are 
broadcast for farm groups such es the 4-H Club end the Virginie Forestry 
Department. During the early rocket activity of the NASA, Station WESR 
broadces? werning bulletins to the many. fishermen end oysterman of the area 
that certein areas would be closed. In cases of inclemsxt weather and 
school openings end closings ennoumcemonts are broadcast, News of ‘school 
activities ena apzearences of students are broadcast on 2 two-hour program 
each Saturder afternoon, Ab irregular intervals throughows the sekool year, 
groups of students record progrems such. as musical presentations, dramatic 
productions, Gebutes end talks for broadcast by Station Wisks srnouncements 
of mestings end other school activities «re broadcast for tae Farent-Teachers 
Rssocisticns 224 schools throughout the school year. Station WESR has co- 
operated with various charitable organizations such as the Crippled Children's 
Society, and Tuberculosis Society in broadcasting nctices of activities and 
appeals for funds, clothing and other items, A 5-minute program cath Saturday 
morning presents nevs for veterans. On behalf of the Northampton-Accomack 
Memorial Hospitel, the statioz has browkcest meny ‘eppsels for blood donors. 
A stuéy of the progrem logs for 1959 czlondar year shows thet more ‘than 316 
hours were devoted to programs end announcements on behalf of 46 different 
‘agencies and orgenizcticus, Station WESR hes received awards from the United 
States Lir Fores; Veterans of Foreign Wars, Post 4256; Care; March of Dies; 
Second United States Army Recruiting District; and the Wachepreagus, Volunteer 
Fire Department. The station is a rember of ths National ‘Associabion of 
Broadcasters end subscribes to the N&B Stendards of Good Practice. ~ 


Lhe Station ¥BOR. . Discrepencies, percentagewiss, between promise and 
performance are noved in Baker's operation of Station WBCR during the com- 
posite week shown in its first renewal epplication. There, tho original: 

application proposed 6% egricultural, 1,1% educational and 3.€4 Aiscussion 
progres; and ths renewal application reported that 0.68% egriculturel, © 

0.29% educational and no discussion prograus during the pertinent composite 
week were presented, =. 


‘ 
. 


- 22 <- 
Proposals 
Snithficla | 


45 Dr. Baker, working with C, Brooks Russell, prepared t 
program schedule which was submitted with the original applicet 


proposed program schedule, which consisted only of the starting 


each program, a brief program title, and the classification as 
source required by the Commission's application form, was based 
knowledge of the area and prior broadcast experience. Followin 
of the application in January 1959, Dr. Baker devoted about a 4. 
time to prosecution of the application and preparation for this 


he proposed 
ton. The 
time of 

to type and 
upon their 
the filing 
ird of his 
|hearing. 


In the eleven months which followed, he made at least nine separate trips 


to Smithfield. During each visit, he discussed the proposed st. 
program ideas and policies with Mr. Gwaltney end others, Aitho 
had somo. rather definite ideas and thoughts concerning the cont 
specific programs listed by title in the proposed program sched 
stockholders thought it dssireble to contact various organizati 
leaders to obtain suggestions to be incorporated in the actual 
te make certain that the orgenizations and their leaders would 
the preperation and presentation of the programs, On or about 
Dr. Baker and Mr. Gwaltney wrote some 92 persons or organizatio 
Tidewater Virginia area inviting comments for use as a guide in 
planning. An unspecified number of replies were received, In 
Dr. Baker mot with Mr. Gwaltney and C. Brooks Russell and arran 
contact personally various leaders in the area to review the pr 


ee end 

gh Dr. Baker 
ent of 

vle, the 

ons and their 
programs end 
roopereve in 
Yerch 1, 1960, 
ns in the 
|the progren 
Juze 1960, 
ged to 

‘ogram pro- 


posals and to obtein suggestions to be incorporated in the program descrip- 


tions. Between June 17 and 29, 1960, Dr, Baker personally met 
once with at least 36 persons representing or effiliated with s 
and organizations in the Tidewater Virginia area, with four per 


ginia Polytechnic Institute at Blacksburg, and with seven person 


et least 

bre 36 agencies 
sons et Vir- 

s in Newport 


News representing a like number of organizations on the Virginie Peninsula. 


A number of persons were contacted more than once. 


The written 


| descriptions 


of the programs then were revised and enlarged to incorporate many of the 


suggestions received during end as a result of the contacts. 


46, The following poli 3es would be followed in the operation of the 


stations 


in length with most 30 seconds or less; a meximum of three 


any fourteen and a half minute segment would be devoted to comm 


Messagos; . non-commorcial spot announcements would be "suffi 
_ serve the non-profit, civic and welfare groups; in addition to 
spot announcements, 15-minute sustaining programs would be aire 


commercial spot announcements would be limited to 


| one minute 
ininutes in 
ercial 

tient? to 
non-commercial 
a for organi- 


zations such as the Governor's Highway Safety Committee, Red Cross, United 
Fund, Heart Fund, and Care; short editorials, following the Commission! s 
recommendations in its report cn editorialiging by broadcast licensees, 
would be made; all recognized churches of the area would have access to the 
station as timo would pormit, with first preference to those not now with 


opportunity to broadcast over 
programs would be supplemented during various s 


Thanksgiving, Christmas and Easter, and the morning devotions, 


other stevions - the regularly scheduled 
easons of the year such as 


church 


a2 
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cheduled church service on Sunday would 
sis; time for ciscussion of public issues 

an ene sl basis to groups or individuals repre- 

the failure of ons side to accept tho 
“would not Proclude the appearence of the oppo-- 
site tia - cee roundtable typo.of program, "County Forun," would 
be provided Tegule ert order Tor the public to participate in discussions 
of subjects of ¢ interest; time would be mado available to candidates ° 
for pudlic office on an equal besis at regular commercial rates, and candi- 
Gates would be invited to participate on the "County Forun™ program without 
Seeeeeine no beit end switch or per in inquiry pecvontisine would be accopted; 
advert, gs of alcoholic beverages other ¢ han beer and wine wovld not be 
accented; Presi wine or cigerette advertisements would not be broadcast in 
any progrem produced especially for the young avdience; advertising of © 
mop tatery medicines woulé not be accepted if the mothod of presentation 
or nature of the product may be offensive to the listeners; and no inforna- 
tion would be broadesst thas could be conceivably used by gamblers or 
racketeers; extrexes in musics] selections would be avoided - a wall balanced 
enc Var riety of musics! pregrams will be presented - and all recordings will 
be a nittioned defore ‘being t broadcast to avoid broadcasting mdesirablle or. 
improper lyrics. : : 
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47, The statistics] enelysis of the proposed program schedule, based © 
pape operation So 6 a.m, to 6 p.m, week dsys, and from 7 am. to é Pole 
Suntays, ea tote? of §3 hours a week, is. es follows: er 


Type iar Source 
Exterteinment 3% Recorded commercial 
Relisi ous . Recorded susteining 
égricuiturel Wire comercial 
Educations? Wire sustaining 
News : Live comercial 
Discussion Live sustaining 
Taiks , 

Gscellenecus Total commerciel - 
Total sustaining 


Total 
Total 


The miscellencous entry arises from week Gey programs, "usic for My Lady” 
and "Kitchen Kepers", which will be described below. A maxim of 870 
comercial end @ minimm of 65 non-comercial spot announcements are proposed. 


“(e) ‘Enterteinzont: The vericd from 6:00 to &: 00 aem, daily except 
Sundey, would present esent popmlar. music, accurate tine cheeks, weather reports 
and temperature readings, driving conditions, end other short items of local 
interest. Five minutes of news at 6:00 and a: CO a.m, would be included. 
Local singing groups es guests and recorded music would be presented on 
"Top of Morning, " @aily except Sundey from 6:15 to 8:30 aem. "Music For 
My Lady," wee x days 22/ fron 9:30 to 11:00 acne, would feature porsonality 


2/ Week days, as used in this peragrazh means Monday to Fridey, inclusive. 


=o 


interviews with information of particuler interest to women interspersed 
throughout with musical selections. Representatives of vomen!s jelubs, 
garden clubs, and others would appear as guests to discuss theiy welfare 
and civic projects, Discussions of new books would be presented by the 
librerian of the coummity library. Buyers from local stores would be 
asked to discuss the latest in fashions. Five minutes of news would be 
included in the program. On Saturdeys, the period from 9:30 to 10:90 am. 
would present "Kitchen Kapers," a continuation of "Music For My Lady," dus 
with an emphasis on the kitchen. The programs would be produced by the 
station's women's director, The period from 9:30 to 10:CO aM, daily 
except Sunday, was classified as miscellaneous because of the veried con- 
tent of the program. "Dinner Bell Show," 11:15 a.m. to noon, daily excezt 
Sunday, would present folk music, balleds, and combry artists to meet 
general appeal, "Gospel Songs," 12:30 to 1:00 p.m, daily except Sunday, 
would present hymns, spirituals and gospel songs including tape| recordings 
of local groups, glee clubs and choirs. "Country Hits," 1:00 to 2:00 p.m, 
daily except Sunday, would present popular country and western music for 
the large rural coverage area, "Request Time," 2:05 to 3:00 p.m, delly 
except Sunday, would feature all time favorite popular albums and written 
requests for selections, Latest populer releases and records and dis- 
cussions of new trends in music and new releases would be broadtast on 
"Top Tunes," daily except Sunday, from 3:05 to 5:00 pam. No sopcalled 
"Top 40 List" of any nationel magazine or survey would be follojred on 

this prograa, "Teen-Age Party," 5:30 to 6:00 pem., daily except Sundcy, 
would be a variety type of program featuring teen-agers from th Various 
high schools in the area and presenting interviews, discussions, and 
recorded music, The subjects would be of interest to youths, Some of 

the programs would be recorded in the schools and others presented live 
from the studios, The following programs would be presented only on 
Sundays. "Quartets," 7:05 to $:00 a.m, would present recordings, quartet 
groups and taped end live selections of local groups. “Local Quartets," 
9:00 to 10:00 a.m., wonld feature local talent, Amateur groups and civic 
clubs and churches would be invited to participate, A mixture of folk 
songs, hymns and spirituals would be presented. NSgbbath Songs," 10:05 

to 11:00 a.m., would feature quiet, easy recorded music of the sing-along 
type and instrumental music, "Glee Club," noon to 12:30 p.m. and 12:45 

to 1:00 p.m,, would present local groups in the area as well as choirs 

and glee clubs of the College of Williem and Mery and Hampton Instituto, 
and national groups such as the Salt Leke Tabernacle Choirs, the Southern 
Baptist Convention Choir and The Tuskegee Institute Spiritual ingers. 
"Sunday Down South," 3:00 to 5:00 p.m, would be a variety type program 
presenting populer music between the following short features spaced 

about equally in the show: U. S. Govornment Report featuring transeribed 
programs of the U. S, Marines, U. S. Air Force, and other gove ment 
agencies; "Guest Star" prepared by tho U. S. Treasury Departments "This 

Is Civil Defenso," 2 5 to 10-minute program, produced in cooperation 
with local, state and national civil dofense officials; end tape recordings 
by menbers of Congress. In between the short features, time signals, 
weather reports, and road and driving conditions would be presented for 
the Sundey driver, "Dinner Music," 5:15 to 6300 pem., would blend soft, 
easy instrumental music for relaxation and enjoymont during the dinner hour. 
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(b) Relisiots Procrazs: The religious programs have been 


—— NN — 
plenned to fulfint the needs of the area west of the James River—Tidewater 
Virginie, end if time would permit, to supplement the noeds of the area 
on the east side of the Janes River--the Virginia Peninsule. Announcermnts 
end porticns of other then religious programs also would be made aveileble 
to churches end church orgenizations, such as the Calendar of Events prograil. 
"Devotions," daily except Smday from 5:30 to $:45 aMo, would present a 
eifferent ninister each week from churches in Snithfield end Isle of Wight 
County in cooperation with the ministeriel associations. Participation on 
the program would not be sited to membors of tho associations, ministers 
of churenes on the Virginia Peninsula would be able to participate after 
the ministers of churches in Tidewater Virginia have been accomodated. 
The program would consist of a spiritusl message and appropriate religious 
music end ‘vould be teped in advance, if so desired by tho minister. 
"Gospel Songs,” 12:30 to 1:00 p.m, daily except Sundsy, would present 
recoréed hymms and gospel songs from ell churches. Church Service," Sunday 
from 23:00 a.m, to noon, would present by remote control a service direct 
from one of the erea caurches., The program for one month would originate 
from one church in order to rinimize the cost of lines and instellations. 
The program would be roteted among the churches. "Minister," Sunday from 
1:00 to 3:00 p.m, would present intergencminational sermons, songs and 
@evotions intended for persons mable to attend church or who do not have 
a church hom=. Exemples of the program are the "01d Fashion Revivel Hour", 
Billy Grehan, end “Back to the Bible,” 


{c) Agricutturel Programs: In the preparation of agricultural 
progra=s, the station vould work closely with agricultural officials, 
inclvding the county agents and hone extension agents, Virginia Polytechnic 
Institute, the Fern Bureau, the United States end Virginia Departments of 
Agricvltrre, ani Various agriculturel and gerdon clubs. The latest research 
findinzs on peanuts, soya beans, end swine production from the Tidewater 
Agwiculturel Experiment Station at Hollend, Virginia, and the Virginia 
fruck Crop Experixent Station et Norfolc would be presented. “Agriculture? 
Review," 9:00 to 9:15 a.m, deily excopt Sunday, on week deys would be 
produce? primarily for the women and on Saturdays would be devoted to 4-H 
Club work, The progrems would include talks by the county home agents of 
the extension service as well as work with garden clubs and home demonstra~ 
tion clubs, On Saturday, the 4-H Club programs would present reports of 
club extivities ani discussions of problems and progress jn their work. 

In producing these progreus, representatives of the station would moet 

with representatives, of the various agencies and groups et reguler intervals. 
Micke Report," daily except Sunday from 12:05 to 12:15 p-m., would feature 
a complete resuze of market corditions for ell agricultural commodities 
sold in the listening erea. Each day a check would be made with the three 
major packing plents in Snithfield es to prices being paid at their buying 
stetions in Virginie end Korth Carolina. The wire service reports for 
prices paid for grein end livestock in Richmond, Norfolk, Beltimore end 
other points would be given. Prices paid for truck crops vould be gathered 
end reported from the Virginia Department of bgcseulture. A report on. 
prices paid for oysters and coafood elso wonld be presented, "Farm News," 
12215 to 12:30 p.m, week days, would be a farm and home typs of program 
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with nows of interest to the farmer and farm family. The program time 
would be divided about equally between the local comty egents end the 
research specialists of VPI, In addition, recorded programs of the Farm 
Bureau would be presented. "Agricultural Reports," 5:00 to 5:15 pen. 
week days, wovld be primarily a news type program with reports on agri- 
culture as related to industry of the area, Some of the progres would 


feature interviews and guest speakers. 


(a) EducatSonal Programs: "School Days," Saturday from 10:05 
to 10:45 a.m., is intended to aid in solving the increased eprolinent, 
teacher shortage, and rising cost of operation of the schools of Snithfield, 
Isle of Wight County, and neighboring commmities. The program vould be 
used to point out the problems existing in the schools, new courses of 
instruction, new teaching methods, and similer developmonts,| end would 
include science reviews by students and teachers, end discussions by nen- 
bers of the PIA and school officiels. | 

| 

(e) News Programs: The station wovld employ a full-tine news 
director and stringers or part-time reporters throughout its service areae 
All station personnel would be indoctrinated in the gethering of news and 
the evaluation of news events, Listeners would be encouraged to phone news 
to the station which would be checked before being used on the air. Tele— 
phone beeper readings would be used. Regular and frequent contact would 
be maintained with the more common sources of news such as law enforcement 
officers, hospitals, governmental officials end military establishnents. 
In addition to regular news programs, bulletins would be aired as received. 
The station would subscribe to a national news wire service for coverage 
of state, national and international news. All newscasts would include 
weather reports and forecasts. A complete U. S. Weather Bureau approved 
station would be installed. During heavy traffic periods, treffic and 
road conditions would be presented, Times of high and low tides at stra- 
tegic locetions in the area would be broadcast. Speciel events in the 
area, such as county fairs, graduation exercises, outings, athletic con- 
tests, public meetings, fund-raising campaigns and church festivals would 
be broadcast by remote control or tape recordings. "State and World News," 
6:00 to 6:05 a.m., daily except Sunday, would present overnight news and 
any local bulletins received. "News and Westher," 7:00 to 7:05 a.m. daily, 
would be similar to the 6:00 a.m. program but will provide additional 
coverage. "News and Weather," $:00 to 5:15 a.m..daily, would presens a 
comprehensive report on local, national and internetional news, weather 
reports and forecasts, tide reports, fishing and water activity news, and 
sumarios of sporting events and scores. "Calendar of Events," 8245 to 
9:00 a.m., daily except Sunday, would present news of ell major civic 
events, moetings, church affairs, school snnouncements, and sumaries of 
organization activities, On Seturday, about half the program would be 
devoted to religious news. "State, National and World News /in Brief," 
10:00 to 10:05 asm, and 11:00 to 11:05 a.m. daily, and “Local, National 
and International News," noon to 12:05 psm. daily, ere described by the 
titles. "News," 2:00 to 2:05 p.m. and 3:00 to 3:05 pm, daily except 
Sunday, would present an up-to-date summary of local, state, national and 
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51 news, weather reports and forecasts, and sport scores. Local 

giz News,” 5:00 to 5:15 pm, Saturday and Sunday, would feature 
a comprehensive report of loss] and regional news with a suimery of the 
previous week's local highlights. “Hunting and Fishing News," 12:15 to 
12:30 p.n. Ssturdey, would be presented in cooperation with the local game 
wardens end sportsmen lof the area, end would feature reports of research 
on nerine life from the Virginie Commission of Fisheries laboratory at 
Gloucester Point, Virginia, summaries of the past weexts seefood catch by 
sportsmen end comercial companies, end forecasts for the coming week, 
During hunting seascns, news concerning deer, quail end water fowl would 
be presented. 


| . 
(2) Diseussion Programs: “ounty Forum,” Saturday from 10:45 
to 12:00 a.m. would be e forum oF round-table discussicn of topics of 
current interest nodereted by the station's news director, upon which would 
eppear leading citicens of tae sree ana mexbers or representatives of school 
boards, city councils, lew enforcement and fire departments, tex departments, 
Jabor unions, inéustries, nilitery establishnents, wolfere departments, 


social security officers, end mnemployment compensation commission. 


(g) Talk Programs: “Movie Gelendar,® 5:15 to 5:30 PMs daily 
except Sudey, would list showings at area end érive-in theaters, inter- 
esting stories sbout, show business, recordings of personalities, end music 
from notion pictures, "Shopping Mize," 7:30 to $200 a.m. Seturdey, would 
feature the stebion's women's director and woula present shopping hints 
end telks in cooperation with the chambers of commerce, food distributors, 
end department stores in the erea. 


Studios ami Transnitter 


18. Tisewaterts generel offices, studios end trensuitter would be 
housed in a building to be constructed at the trensmitter site near 
Srithfield. 


Staff 


19. Bb the outset, the steff would consist of nine full-time and one 
part-tine employees. 4s noted previously, Dre Beker plans to move to 
Guithfield end devote his full time to work as generel manager and engineer— 
ing Girector, and Mrs. Baker plens to serve full time as women's and public 
service Gizector ena would be responsible for office management and book- 
keeping. Cther full-time employees would be e news director; tuo sales 
representatives, one of wnem would serve as commercial manager; one secretary 5 
one copy writer; and tuo ennouncers. The part-time employes would be en 
annorncer. Each of the emouncers and tho sales representatives would 
assist in the preperation of continuity end Copy. One of the announcers 
would hold a first-class refiotelephone operators license. One of tho 
sales representatives would be eble to ennounce. The steff would be en- 
Jarged efter the initiel period of operation. 


Newport _Nevs 


50. A transmitter site on the west bank of the James River in Isle 
of Wight County near Smithfield and close to the site proposed by Tide- 
water was selected by Fischer on the basis of engineering considerations. 


51. While in excess of two months elapsed between the time Edwin R. 
Fischer decided to file the application et Newport News and the dete on 
which it was executed and filed, he prepared the ectuel program proposals 
for his Newport News and Winchester epplications "immediately before the 
filing" 32/ of such applications, both of which were signed and filed on 
May 15, 1959. | 


52. Before the Newport News application was filed, Mr.| Fischer 
visited the area, read Newport News newspapers and listened to the radio 
stations in Newport News end Hampton. Subsequent to the filing of the 
application, Mr, Fischer wrote, telephoned or visited representatives of 
various organizations for the purpose of "determining the need of each 
organization for the proposed facility and to relate that need to public 
service time to be made available to the organization on the| proposed 
station for the civic, educational and cultural purposes, as the cease 
might be, of each organization." In making his contacts, Mm. Fischer 
“stated bis plans for making time available to such orgenizations and then 
confirmed the offer by letter." In addition, he employed two persons, 
one a resident of Smithfield and the other a resident of Newport News, 
who also made some contacts. Contacts were listed as follows: Newport 
News, 49 organizations, of which one was contacted by telephone only, 

39 were contacted by telephone with a follow-up letter, 5 were contacted 
in person with a follow-up letter, and 3 were contacted both by telephone 
and in person with a follow-up letter; "Lower Peninsula", 32 orgenizations, 
of which 25 were contacted by telephone with e follow-up letter, 3 were 
contacted in person with a follow-up letter, and 4 were contacted doth by 
telephone and in person with a follow-up letter; Hampton, 6 organizations, 
of which 4 were contacted by telephone call with a follow-up letter end 

2 were contacted both by telephone end in person with a follow-up letter; 
York County, 10 organizations, of which all were contacted by telephone 
with a follow-up letter; Smithfield, 9 organizations, of which one was 
contacted by telephone with a follow-up letter; 6 by telephone and in 
person with a follow-up letter, and one by letter; Isle of Wight County, 
excluding Smithfield, 17 organizations, of which 7 were contacted by tele- 
phone with a follow-up letter, 3 were contacted in person with a follow-up 
letter, 4 by telephone and in person with a follow-up letter, and 3 by 
letter only; Surry County, two organizations, both by teleplione and in 
person with a follow-up letter; Williamsburg, two organisations, both by 
telephone and in person with a follow-up letter; Jamestowm end Yorktown 


32/ Nr. Fiscner testified that, by “immediately before the filing", he 
meant “perhaps two weeks before." He took 11 hours of annudl leave fron 
his full-time Defonse Department position between March 1, 1959 and May 31, 
1959. This leave included § hours on March 31 and 3 hours on April 13, 
1959. 


as = 


in person with a follow-up lotter; 
2 contect in person with a follow-up letter; and Norfolk, 
a by telephone with a follow-up letter and the other 


posed program schedule submitted with the orig- 
inal ecm 1959 was not amended as a result of the contects. 
S 
vla - the cities of Newport News, Hampton 
Zemsburg, and tho counties of York and James City - and the area 
west of the Jones River which he has called the Wost Bank - the counties 
of Isle of Wight and Surry. He proposes little, if any, program service 
for residents of Norfolk end Portsmouth - which ere within tno proposed 
station's primary service area. 3/ It is Fischer's stated belief that 
"the average listentr will not be offended or driven away by the inter- 
position of five minutes of non-musical broadcasting if that five-minute 
segment is prepered! and produced with sufficient care and presented in e 
sufficiently interesting manner." Many of the policies wnich Fischer 
roposes to follow were combined with descriptions of some of the proposed 
programs. However, the following policies were set forth concerning con- 
troversie? issues, editorielising and political broadcasts. When contro- 
versial isstes would be considered, opposing points of view would be 
fairly treated. The proposed stetion would take an editorial position on 
meny subjects end vould mke time availeble for presentation of opposing 
views. Fischer would "try to make some_time availeble on a free basis 
for can€éidetes for the more importent folitical/ offices." Other policies 
which would be folloueé would be to promote in all possible ways the best 
interests of the commmity end area and to encourage residents to take a 
greater interest in their affairs; to view every special event of signif- 
icance occurring within its area as en invitation and challenge for special 
redio coverage; end to present frequent weather and time checks, including 
interruption of regular programing when emergency conditions threaten. 


rem service is intended to sorve the 
La 


54, £n analysis of the proposed program schedule, based upon operation 
fron 6 a.m. to 6 p.m., seven days a week, a total of 84, hours a week, is 
as Lollous: i 


Type Source 


Entertainnent Recorded commercial 
Religious Recorded sustaining 
bgriculturel ; Wire commercial 
Eéucatione2 Wire sustaining 
Kews Live commercial 
riscussion Live sustaining 
Teiks 
Sports Total commercial 
Totel sustaining 2h3 

- Potal : Total 100.0% 

lx. Fischer's testinony with respect to his interest, or lack of it, 
in Norfolk and Portsmouth wes summarized by his ow counsel in these words, 
"He stated he had very little, if any, interest in Norfolk and Portsmouth. 
Mr, Booth has a number of edmissions from him in that respect.” 
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The analysis also contemplates that 504 comercial and 200 non-coumercial 
announcements would be broadcast. 


(a) Entertainmoyst Programs: For purposes of musical and enter- 
tainment programs daily excopt Sunday, Fischer blocked out five different 
periods or "shows" during the brosdcast day. Four sintler periods are 
proposed for Sunday. In each instance, the periods or Yshows® ‘would be 
‘interrupted! from time to time for non-entertainment programs, usually 
five minutes in length, The following programs would be prese ted dally 
except Sundays: "Hampton Roads Timeclock,” 6:10 to 9:00 a.m, ‘would present 
bright, lively music interspersed with time checks; Nest Bank! Watch," 9:05 
to 11:00 a.m., would present pops, ballads, old fevorites, end|some country 
and western music; "Hampton Roads Merry-Go-Round," 11:05 a.m, to 1:00-.p.m, 
would present show tunos and album music; "West Bank Watch,” 12:05 to 3:00 pom, 
would be similar to the morning program of the seme title; "Nine Forty Jemberee; 
3205 to 5:55 pele, would be keyed to the younger audience end vould present 
swing, country and western, classic jazz and "top forty® selections. The 
programs which follow would be presented only on Sunday; "Sunday Musicale," 
6:10 to 9:00 aem., would present semi-classical Snstruzentel end vocal music; 
Tijest Bank Parade," 9:05 to 11:00 e.m., would be the seme es the week dey 
program except that country end western music would net be presented; "Nine 
Forty Serenade," 12:50 to 2:30 pam., would feature string ensembles and 
muted popular music; "Sundey Road Show," 3:05 to 5255 Dele, Would present 
populer music consisting of show tunes, albums, end restreined, ballad-tyre 
tunes, The station would "Look for" performances of broadcast, calibre by 
locel groups to augnent its enterteinnent programing. 


: (b) Religious Programs: "Morning Devotional,” 6:00 to 6:05 aces 
daily; end "Meditations," 11:55 aem. to noon, daily except Sunday, So 
pessont on a rotating basis clergymen of all Gencinaticns; "Church Calender," 
10:45 to 10:55 am, Saturday, would present enncuncements of sezvaceSs 
eormons, guest ministers, and special music plemned by churches for the 
following day, "Bible Readings,t 7:45 to 8:00 a.m, Sunday, W Rae eV ENS 
sonted by residont or Visiting ministers in rotation and woul include 
comments as well as reading of the text, "Hymn Time," 9:45 to 10:00 ache, 
Sunday, would present both choral and organ nusice tsundsy Church Service, 
11:00 a.m. to noon, Sundsy, would be rotated among churches sdlected with 
tho cooperation of the Peninsuls Christien Ministers Association end the 
Ministers Association for the Smithfield arca, the principal ministeriel _ 
associations in the two areas. During summer months, visiting clergymen 
would be presented, . 


(c) Agriculturel Programs: “Farmers? Report," 6:15 to 6:20 Qeldey 
daily except Sunday, would present market reports from the wire service 
and bulletins on a variety of agricultural topics and organisations; 
tYarmers! Report," 9:15 to 9:20 aome, daily, would be for the| farm, wife P 
and would praesent principally. tapes from the U. S, Department| of Agriculture 
and Virginie Polytechnic Institute, selected with the assistance of the — 
local county sgonts; “Farmorst Report," 10:15 to 10:20 ale, daily exceps 
Sundcy; "Farmers! Report," 11:15 to 11:20 ames aily except Sunday, would 
presont gonoral background information on poannt, hog, and dairy farming 
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and techniques used in other areas, and taped talks or interviews with 
agricultural experts from VFI and the U. S, and Virginia Departuents of 
Agriculture on current fezming progrems;.and "Farmorst Report,” $:15 to 
8:30 aam., Smmdsy. "Fisheries Report," §:15 to 5:20 a.m, end 12:15 to 
12:20 p.m., daily except Sunday, would present news items of interest to 
commercial fishermen, including information as to types of fish running, 
weether reports and forecasts, and talks on a wide variety of subjects. 
"Garden Care,” 1:15 to 1:20 p.m, daily except Sunday, and 6:45 to 6:55 aMey 
Sungey, the letter sustaining, would be directed primarily to the urban and 
suburban homsowner. In addition to the above programs, some material on the 
Test Bank Reporter" nsy also be agricultural in nature, 


(a) Eaucstionsl Programs: “School Board Time," 3:15 to 3:25 pele, 
daily except Smdsy, would be devoted primarily to talks, interviews and 
Giscussions on educational and allied problems and would cover all levels of 
education and e wide variety of subjects such as library and scientific 
research techniques, bibliographies and library usage, adult educational 
opportmmities in nicht schools and extension courses, PIA and student 
council activities, end budget problems of the public school system. From 
time to time, instructive lectures by faculty members of Hampton Institute 
ané Willion an@ Mary Collese would be presented, “High School Diary," 

3:45 to 4:00 p.m., Saturday, would be produced by high school students 
under the auspices of the school authorities end would include such itens 
as school news, sports, excerpts from high school plays, debating teams, 
availability of pert-time enpleyment, and reports of student council acti- 
Vities. 


{e} evs Prozrens <h but one exception on Sundey morning, 
five-minute news programs would be presented each hour. The hourly 
"Newscasts" would be iitérhetional, regional, state, and local news from 
the wire scrvice, supplexentea by news received from local sources. fil 
such programs were classified as wire, Two full-time reporters would be 
enployed to gather news in the Hempton Roads area - Newport News, Hampton 
and York County - for the "Zempton Roads Reporter" end one full or part-time 
reporter would be enployed to gather news in the West Bank area — Isle of 
Wight end Surry Counties - for the "West Bank Reporter." Stringers also 
will be exployed. "Hampton ReaisReporter," a five-minute program, classi- 
fied as telx, would be presented daily at 6:30 em., 7:30 am, 8:30 am, 
12:30 p.m., 3:30 p.m., 4:30 p.m., and 5:30 p.m, and daily excopt Sunday, 
12:30 asm, end would presont items of principal concern to the Hempton 
Roads area, including Newport News, Hampton, Jamos City County, and York 
County. The 6:30 a.m. progran would present news obtained overnight, The 
7:30 a.m. program vould feature a calender of local events scheduled for 
thet day end would be a repeat of the preceding day!s 3:30 p.m. progrets 
The $:30 a.m. progran would feature a civic or charitablo organization and 
would include a taped interview with a personality or officer of the organi~ 
getion. The 11:30 a.m. program would give more extensive treatmont of en 
Stem of local importence. The 12:30 p.m, progrem would contain local nows 
collected since the early morning program, The 3:30 p.m. program wovld 
feature a calendar of local events scheduled for the noxt day. The 5:30 p.m. 
program woul€ be a roundup of local evonts of the dey or a repeat of a pro~ 
vious program, "West Bank Koportox," a five-minute program classified as 


cel news, The 
|end charitable 


‘ 
curront problems and national effeixs with exphesis upon those| of pecs 

concern to the area. Discussions and interviews would be presented from time 
to time on other programs, ; 


(g) falk Programs: In addition to the programs clessified as talk 
which have been described ebove under other classifications, "Spotlight 
Militery," 4:55 to 5:00 pem. deily, would present news of the military esteb- 
lishments in the area and information concerning military tenefits end devel- 
opments, and veterans affairs, "Report from Washington," 5:45\ to 5:50 Dees 
Saturday, would present on a roteting basis reports by the Congressmen of the 
area and the two Senators from Virginia, 


"7315 to 7320 ecBey deily 
except! Sundey, and 


to 3250 p.m, -Sundeye 


i 
Studios and Transmitter : : 


I 
55. Fischer's mein studio would be loceted at a site to be determined in 
Newport News, An auxiliary studio world be instelled at a? transmitter ‘site, 
-about £3 miles from Snithficla in Isle of Wight County. 34/ Ubile Fischer 
stated that "we will bo able to originate progrems from the trensuitter at 
- Gmithficlé where ve will also maintain en auciliery studio," there is no evi- 
dence as to which local live programs, if any, will ectually be originaved 
from the awriliary studio. | 


56, Fischer proposes to serve as gonerel manager end program Saree 
and would be in chargs of and responsible for the over-all operations of the 
station, Tho time to be spent at Newport News 1s not entirely clear 


317 Under cross-cxanination, Mr. Fischer testificd that he aid not tell his 
Interviewees on the wost (Smithfield) side of the James River that @ grant 

of his application would preclude a grant of the other application; phat he 
did tell such individuals his applicetion was for the "Smithfield area’, 
“stated affirmatively that the studio would be at Newport News" and also told 
them that tho station, if granted, would be licensed to Newport News, He did 
not toll them that a resident of Smithfield vas interested in| the competing 
application. 


-33- 

| 
in view of his comsitments to the Winchester station. 3 In his direct 
case, Mr. Fischer stated that, in the event of a grant of his instant 
appticstion, he would resign his Government position and move to Newport 
News end serve as "solo r and gonerel manager of the station". On 
Sars Ss bo slso testified thet he intended to resign his posi-~ 
tion, = in the evext of a grant of the Newport News application. 
Mr. Fischer testified thet he would devote "on an over-all basis perhaps 
a third of ny time during the initiel phases of the Winchester operation". 
Be further explained that he did not mean one-third of a 40-hour week but 
one-third of the 7-dsy week. He also steted that he cid not intend to 
move to Winchester. The other steff members would include an assistant 
Baneger, a bookkeeper-secretary, three announcers, three reporters, a 
research chief vho elso would serve as assistant prograt director, three 
engincers, and three salesmen, ons of whom would serve as sales managers 


approxinately a third of his tine 

Sts construction end initial period of 

on eross-examination that, while he would 

> be would eontripute to the extent he could 

ner the actual title would be general manager 

Gepend on futur ences which I cannot precisely predict at 
seying is that the avties I would perform 
those which I would expect of a general man- 


will be responsible for the day to Gey operation at Winchester, 


I would be, 
tQ. snd you wiil be? 


Ba, I will be.” 


y 
i 
i) 


tl may resign under 
9 of the Oxon Hill 
mt occasion, though 


might resign in 


346/ When asked 
any number of circ 
tract of 192-1, 
not requirement 
the event that 


ne 
et ft 


» 
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1. This proceeding involves the applications of Tidewater Broadcasting 
Company, Incorporated, and wf Edwin R, Fischer, each requesting suthorice- 
tion for a new standard broadcest station to operate on 940 ke with a power 
of 10 hv, daytime only, et Snithfield and Newport Neus, Virginie, respectively. 
Each of the explicants has been feud by the Commission to de regelly, tech- 
nically, financially and otherwiso qualified to censtruct and joperate tre 
radio ¢s sbats: on prorees a, except as to SEES issues spscified 28 én the order 
of designations 2/ sim2taneous cporation of the two proposed stattons 
would result in mutually destructive interference end, tnus, onty one of the 
applications may be granted, . 


| 

2. The objectionable interference 1 wow.d be received by the pro- 

posed operations does not exceed 10% of th aa ation within the novmally 

protected contour with respect to either propssel, Thus, neivher Violates 
Section 3628(c} (3) of the Rules. | 


3. Apart from Station WXCI (Richuond, Virginia) and the new Baltimore 
station, Radio Americana (SP-12962), which received grants conditioned upon 
acceptance of interference from a grant of ether of the instant proposals, 
no objectionabie interferoncs would be caused to auy oxisting stenderd oroed- 
cast station by the thficid or the Newport News proposal. | 


. a . | 
4.0 Smithfield, Virginia had 4 1960 population of $27 within its then 
Connoners limits. Smithfield has, hovevor, taken steps to amex edditional 
territory in Isle of Wignt ee which voul2 incrosse its 190 population 
.to a total of 2,633. 2/ By highway, Suithfield is 23 miles from Norfolk == 
19 miles from Newport N ews. No standard broadcasting station is allocate: 
to Smithfield. The 4 Pdevaber proposal at Solthfisid S wontd revide a new 
primary service daytine to 805,334 persons residing in an areg of 5,525 
square miles, Forty-three stations serve portions of the rurgl area therein, 
with 2 to 18 stations serving varying portions thereof, This proposal would 
place a 25 mv/n or greater signal over not ROY, Stntisid, bet. over all of 
the business and industrial aree of Newport News, end vould also place at 
least a 5,0 mv/m si ignal over the entire re sidentiel section of Newport Nows, 
one Stations provide a 0.5 nv/m or greater signs] and 4 See provide 
2 mv / or better signal to Saithflela : 


| 
5. Nowport Nov WSs with a 1950 population of 113,662, z/ 3s a part of 
the Newport Nows-Hampton Standerd Motronpolitan Statistical Aves, wad.ch hes a 


| 
1/ The text of all issues is sot forth on pages 2-4, surta. 
2/ While the final order of the Gircutt Court of Isle ef Wight} County has been 
entered granting the annexebion petition, effective December 31, 1950, such 
order was appealed. However, the order was not stayed. 


3/ The 1950 population of Newport News was 42,358. The lange increase in 
population which is shown by the 1960 popes acd figures is due to annexation 
of territory, since the area which constituted Newport News in 1950 showsd a 
slight dccreaso in population at the time of the 1960 Census. | (See footnote 
15, page 8, supra) | 
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population of 224,503. Two standard broadcast stations are already 
allocated to Newport News and one to Hampton, The Newport News 
> Soprdposal would ‘provide = ‘new ‘primary ‘service daytiaas to $15,030 per- 
- sons: residing “in an area of 4,937 sqvdre miles. Fifty-two stations 
- serye-porticns.of the rurel area ‘therein, with two to 22 stations 
- serving respective portions thereof. Nine stations, including two 
~ Nowport Nows statidass oné Hamptonisbation, four Norfolk stations 
_ and two Portsmouth stations; place a 2 uv,m or greater signal over 
.. a2 of Newport Nows and another ono serves :a portion thereof, 
Williamsburg, Virginie, with 2.1960 poprlation ‘of 6,832 persons, Sin 
. 2 Wwould receive its second 2 nv/o signal:from:tho:Fischer proposal, 
as well as fron the Smithfield proposal. Tho Fischer. proposal ‘would 
also plece a 25 mm signal over, not only ajl of the business and 
- - Andustrial arce of! Newport Néws, but overall of Smithfiald.. 


--+.6.. Since only one of the applications. can “be grarted, a deter-- 
mination must be made, in tho light of the mandate.of Section 307) 
of the Communications Act of 1934, as amended, as to waich of the 

-. tinstant proposals would better provide a‘ fair; ‘efficient and equitable 
‘ @istribution of reaio ‘service.’ (See Issues"14 and 20, page 3, supra ey. 


7, Xbile there. is-no issue in this: proceeding with ‘respect to. 
whether or not Saithfield is a community for purposes of Section 307 fo), 
the Broadess% Bureau has, nevertheless, urged the conclusion that it 
is rot such ae -commnity. Lf The Commission, by action in afcing issues 
Z/ There is cited in support of. such position, Huntington Broadcasting -: 
Convany, 5 BR 721, 6 RR 569 (1950); Consolsiated Broadcasting Industrios, 
Inc., 19 RR 1374 (196C)>"end Radio St. Cro, POC 59-1258, Mineo. No. | 

2065, Corrected (1959) » An examination of these citations shows that - 
the last two were Menoren2um Opinions end.Orders in which specific 

- 4ssues wére added ‘to detérmine the vory question of whether or not 
the communities there involved were in-fect separate communities for 
purposes -of Section 307 (b).° Wo. such issue with respect to.Smithfiel.d - 
is conteined‘in the original order of designation (released in 1959) .- 
or ‘in various later Memorandum Opinions and.Orders adding issues Se 
this proceeding. Moreover, in the case of the mutually exclusive appli- 
cations for stations at McLean, Virginia (Docket No. 13251) and Pototiac- 
Cabin John, Marylend (Docket No. 13227), both within tho official 
-Washington, D. C. metropolitan area, an issue (No. 12) was.added with 

.-respect.to wacther or not the Maryland application would serve a 
community within the moaning of Section 39/ fo) of the Communications 


Act, while none was added with respect to the McLean application. 


“(Footnote 4:continucd on following page} 


‘ 
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regarding the separateness of comuumities in Consolidated Industries, 
Inc., 19 RR. 1374 (1960) and elso in Redio St. Croix, FCC 59-1253, 
Mimeo, No. $1065, Corrected (1959), as well as the ad@ition of such 
issues with respect to other applications and localities formerly 
a part of this proceeding, leads to the conclusion that it ig now end 
has been for several years, at least, the policy of the Commission 
to add an issue relative thereto when such a question is see in 
a proceeding. See Northwest Broadcasters, Inc., Docket 11925, 
FCC 61-771, Miseo. No. 5420, decision released June 26, 1961, and 
Order of remand, released September 15, 1955, FCC 53-877, ilimeo. No. 
62684, where the Commission added a specific issue to determine whether 
the city of Bellevue is a separate community as contemplated by Section 
307(b) of the Communications Act, See elso Musicel Heichts, Inc., 
Memorandum Opinion and Order released Qctoder 23, 1959 (FCC 59-1069, 
Mimeo. No. 78655), where the Coumission denied as mtbinely a petition 
to add an issue as to whether or not Braddock Heights wes a teity, 
town or other political subdivision" within the meaning cf Section 
3.30 of the Commission's Rules, coming as it did a year after the order 
of designation and after the hearing had been closed. This action of 
the Commission was affirmed by the U. S. Court of éppeals for the 
District of Columbia Circuit (15,936), Rich F. Lewis, Jr.j Inc., of 
Weynesboro, et al. v. FCC, decided June 1, 1961. However, since the 

' question has been raised by the Bureau, a discussion of certain factors 
with respect to the relationship of the two commmities here |involved 
seems pertinent. 


3 
a 
ers 


| 

8. Smithfield, the principal city of Isle of Wight County and 
one of the service centers of an area lying west of the Norfolk- 
Portsmouth Standard Metropolitan Area end across the Jemes River from 
and generally southwest of the Newport News-Hampton Standard |Netro- 
politan Area, is located in a separate county end is not a part of 
any metropolitan area. Newport News is the principal city of the 
Newport News-Hampton Stendard Metropolitan Statistical Area and of 
the Newport News-Hampton Urbanised Area, both as fixed by the United 


States Government - as well as of the area lying between the 
and York Rivers which has been termed the Virginia Peninsula 


iJames 
The 


evidence establishes that the Virginia Peninsule has many charecter- 


istics and interests which are not common to the neighboring 
across the Jamos River to the west. The economy of the area 


area lying 
lying west 


of tho James River is based largely upon agriculture end light, 
diversified manufacturing; whereas, the economy of 


‘ootnote 4 continued from preceding page) 


| 
It is noted that those two applications were formerly a part|/of the over- 
all proceeding of which the Smithfield end Newport News applications were 
thon also s part. Likewise, with respect to enother application in the 
same over-all proceeding, the question of whether Catonsville, Maryland, 
a suburb of Baltimore, was a separate community within the meaning of 
Section 307(b) was specifically placed in issue by the Commission. It is 

- bolieved that Issues 20 and 21 herein (See page 3, supra) clearly contem- 
plate thet both Snithfield and Newport News are communities within the 
purview of Soction 307(b). 


37. 


Newport News and the Virginia Poriinsula is based largely upon shipping 
and allied industries of the port of Newport News, and military estab- 
lishments. Tho factusl situation here is different from that which 
odtsined in Embington Brosgeasting Company, 5 RR 721, 6 RR 569. Thore 
the mumicipality of Hmtington Park was contiguous to,’ was readily 
accessibis from, had common interests with the city of Los Angeles and 
was an integra? part of the officially defined Los Angeles Metropolitan 
istrict. Here the mumicipality of Smithfield is not contiguous to, 
nor reecily accessible from Newport News. Tho two mmicipalities are 
not a part of the same rotropolitan district. They are separated by 
the Js » &©e accessible to each other only over a highway toll 
bridge. They are served by differ8nt telephone systems and have dif- 
ferent school systems, churches, civic and welfare groups, as well as 
different local governmental services. : 


9. There is no doubt whetsoever that Smithfield is, in fact a 
seperate comity. It is a long-established incorporated municipality 
“with a mayor-council form of government and has its own court systen, 
poblic works, water system, fire and police departments, city officers, 
business centers, public parks, town hall and community center, and 
public library. Certain other services, such as schools, are provided 
through joint efforts of the town and Isle of Wight Comty. Likewise, 
certain civic clubs, drives, etc.- encompass the entire county. No 
local governmental or civic function or service is shown to have any 
relationship with Newport News. .See recent decision of Commission 
in re. Rikine Broadcasting Co., et al., released Jime 26, 1961, FCC 61-773; 
Mimes. Ho. 5393. Z : rape caetbelt are 


10. 4s was pointed out in its Menoranéum Opinion and Order denying 
reconsideration of decision in Re:Emtinzton Broadcasting Company, et al., 
supra, "it is the Commission's view, as shown by our decisions, that where 
a principal city end a suburb are competing for a frequency, and both’ 
applicants propose ito serve substantially the samo areas and populations, 
the term 'communities’ as used in Section 307(b) is not limited in defini- 
tion to that of leze? mm 
other community organizations, such ss metropolitan districts 
the facts of the procecdi £s further 
has always viewed the on of whe 
‘community within the meanin 


.of the use of standard broadcast stations as prescribed by the Commission's 


A. 
R. 
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Rules and Regulations and Standards of Good Engineering Practice, (4) the 
definition and descrintion of comumities used by the Census Bureau, and 

5) the facts adduced at the hearing concerning the proposed use of a partic- 
ular frequency including the relationship end the distance between the cities 
where the competing applicants propose to establish their respective stations." 
6 RR 569, 572. (Underscoring supplied) 


| 
i. Here, as in Huntington Broagecasting Company, suvra, a Class I 

station is involved. The applicants each propose en operation which will 
serve substantially the same area. Smithfield and Newport News do not pos- 
sess sufficient common interests or charecteristics for the Budget Bureau 
to place Smithfield or Isle of Wight County ~ or any of the gther counties 
which Tidewater has demonstrated have some community of intezest with Suith- 
field - in the metropoliten area of Newport News-Hempton, either statistical 
area~wise or urbanized area-wise. Thus, the criterion of metropolitan dis- 
trict does not apply here. There is no local transit service between the 
areas. The only public transportation service between Smithficld and Newport 
News is a once-a-day service by Trailways. To travel by private automobile, 


it is necessary to pay a cash toll of 90¢ per crossing - or the commuter rate 
of 55¢ when ten tickets are purchased at one time - to cross the James River 
toll bridge, which is the only means of access from one area |to the other. 

| 


| 

12. On the average, almost 3,000 deily newspapers are ¢irculated in 
Isle of Wight County, of which 63.5% are published in Norfolk, 29.2% are 
published in Suffolk, and only 7.3% in Newport News. Trailways Bus System 
also provides one trip daily to Suffolk and six trips a day to Norfolk— 
Portsmouth. The respective volume of newspaper circulation and the number 
of bus trips hendling traffic between the areas would indicate that there 
is greater community of interest between the Norfolk area and Smithfield 
than between Newport News and Smithfield, Thus, if Smithfield can be said 
to be a satellite of any large city in the area, it must be ¢oncluded that 
it gravitates more toward Norfolk than toward Newport News. It is also 
noted that the relationship between Newport News and Norfolk) is such as to 
place them in separate and distinct metropolitan areas, despite their proximity 
| 

13. Unless due recognition is given to the claims of skaller communities 
lying outside - but nearby - metropolitan districts, en undue concentration 
of facilities in larger communities can result, which would, /in turn, result 
in impairment, if not actual degradation, of opportunity for| local self- 
expression for the smaller community. The Commission has lohg and consistently 


held that an opportunity for local self-expression is a corn 
@istribution of facilities. Apart from the fact that there 
questioning the status of the right of Smithfield to receive 


aaah of fair 


s no issue 
| consideration 


on a 307(b) basis, the facts in this case are clearly distinguisheble from 


those in the Hmtington Park case, where the Commission held 
all metropolitan area was the commmity there to be served. 


that the over- 
Here Smithfield, 


with surrounding area, is neither an integral part of Newport News nor of the 


Newport News-Hampton Metropolitan or Urbanized Areas end has 


have substantially different economic background and interests. 
| 


been shown to 
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24. The question of which community has “the greator need for a new 
facility" must now be resolved. As already indicated, it has long been 
established by ascisions of the Commission and the courts that the tern 
Bradio service” es used in Section 307(b) includes both transmission and 
reception service. Transtission service is the availsbility ofa roadily 
accessible station and studio to provide en outlet to the residents of e 
community for local self-expression and the production of programs of 
specie! interast to thet community. Reception service, on the other hand, 
is merely the presence in any area of a signal of sufficient atrength te 
neet the Commission's stenderds for primary service. Of the two, trans- 
mission service is far the nore importent. Utica Observer-Dispatch. Ince, 
3 BR 265 (1946), Newark Broadcasting Corp., 3 RR 539 (1947) and North- 
western Onio Brosdeastins Coro., 3 RR 1945 (2948). In determining the 
commmity to be served by 2 station, consideration is given to the facil- 
$ties or class of station proposed, es woll as the characteristics of the 
community to uhich the station would be licensed. Huntincton Brosfessy 
Coe, 5 RR 721 (1950), 6 BR 569, 572 (1950), affirmed 192 F, 2d 33 1951) 5 
Rossmore Corp., 7 RR 117; Pawtucket Brosdcesting Co., 4 RR 13453 St. Louis 
Telecast. Ince, 12 RR 1289, 1369 (1957); Manchester Broadcasting Coo, 14 RR 

219 (1953); Broadcasters. Ince, 16 RR 295 (1957). 


15. No standard broadcast station is located in Smithfield or Isle 
of Hight Comty. Only two are located in the five-coumty Tidewater Virginia 
area on the western side of the James River. One such station, WLM, located 
at Suffolk, sone 19 miles from Snithfield, provides 2a 0.5 nv/m signal, but 
not 2 2 xuvfe signal to Snithfield; ana the other one, Station UXSR, located 
et Franklin, 26 niles fron Snithfield, does not supply even a 0.5 nv/n 
signal to Smithfield. Two of the four stetions which provide a reception 
service of 2 rv/m or greater to the guithfield erea are located 23 miles 
Gistent by highway, et Korfolk; end two are located 19 miles distant, by 
highway, et Newport News. None of these stations can be said to be readily 
accessible to Smithfield end the "West Bank" Tidewater Virginie area, partic- 
vlerly when consideration is given to the @istences, leck of ‘local public 
transportation and the intervening toll bridges ana tunnels. By comparison, 
four stendard broadcast stations azo located on the Virginia Peninsula. Two 
are located in Newport News, the city in which Fischer proposes another 
station; one is loceted at Rampton, which is a part of the same metropolitan 
and urbanized areas end one is located in nearby Williamsburg. Newport News 
receives service of 2 nv/m or greater fron four stations in Norfolk, two in 
Portsmouth, in addition to the three stetions located in Newport News end 
Hampton. 


* 16. It is, therefore, concluded that, despite the disparity in popula~ 
tion, under the facts end circumstences here obteining Snithfield and sur- 
rounding area has @ greater need for a first locel radio outlet for local 
self-expression than Newport News has for a third such outlet and its motro- 
politen aree has for a fourth outlet. . 


-~40- 
Comparative Considerations 


17. Both applicants have been found to possess the basic qualifica- 
tions to become a licensee and each would "provide service to the 
community determined to have the greater need for a new facility", It 
must now be determined which of the proposals of the two epplicants would 
better serve the public interest in the light of evidence adduced with 
respect to (a) the background and experience of each having a bearing on 
the applicant's ability to ow and operate the proposed station; (b) the 
proposal of each with respect to mMenagenent and operation of the proposed 
station; and (c) the programming service proposed by each. Various factors 
or criteria have been developed by the Commission over the years in com 
parative proceedings. These criteria include such factors as local residence, 
civic participation, diversification of business interests, brpedcast expa- 
rience, integration of owmership and management, diversification of media 
of mass communications, among others. | 


18. Local Residence. Howard W » Gualtney, a minority stopiholder and 
a director of Tidewater, is a lifelong resident of Smithfield.| Vernon H. 
Baker, the president-treasurer and one of the rejor stockholéers who is 
now a resident of Blacksburg, Virginie, will move to Szithfielid in the evant 
of a grant of the Tidewater proposal. The other two stockholders of Tide- 
--Water (Messrs. Russell) are lifelong residents of the Eastern Shore of 
Virginia and have stated no intention to change their place of |residence. 
Edwin R. Fischer, the other applicant, now a resident of Washington, D. C., 
will move to Newport News in the event his epplication is grented. Tide- 
water merits a preference on the factor of local residence. 


19. Givie Perticivation, Only one of the stockholders in either of 
the applicants has any record of civic participation in the lodal area. 
Such stockholder is Howard W. Gwaltney, a minority stockholder land a 
director of Tidewater, who during his lifetime residence in th¢ areca has 
been active in the life of the comunity, having served on many organiza- 
tions for commumity bettorment and ectively participated in fud-raising 
Grives, over a period of years, for almost every organicetion jn the 
Smithfield area. Nr. Gualtney has also served as mayor of Smithfield 
since 1952. Mr. Gualtney is, and has been since its ineeption,| active in 
the Tidowater Virginia Development Comeil. He is » end has been for 
alnost 30 years, a member of the official board of his church. | He is also 
a neuber of the board of trustees of a Junior College in southwest Virginia, 


nner rena aemenoenrmnennnee nt ee eneenanynnneee ! 

5/ The Commission stated, in its Nenorandua Opinion and Order dbted Mey 25, 
1960 (Iimoo. No. FCC 60-598), that the term "service", es used in Issuss 
20 and 21, "means the service which, undsr our Rules, an applicbnt is 
required to provide to the community which it has designated in| its appli- 
cation as the community it proposes to serve. Thus, if community A is. the 
favored community under Section 307(b), an-applicent for commmity B will 
be considered comparatively with applicant for community A only if it 
moots all of the requirements of our Rules which applicents for|commmity A 
are required to mest", = 
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Ime | earing engeged in soliciting funds for the 
reinia, Vernon EH. Beker, one of tae two largo 
is also.a director and president and 
ecore of civic participaticn in 
residonce, which includes membership’ 
-PTA-work, Boy Scout work and frater- 
. Brooks Russell, who is a stockholder, officer 
tor applicant, is and-has besn for many years 
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and director of the rat 
active in civic, religious end fraternal life on the Eastern Shore of 
Vircginis, Charlies F. Russell, although he is now in sosi-retirenort, is 
active in cherber of commerce work on a statewide and regionel besis. 

Tho senior Mr. Russell is also active in his church, the Rotery Ciub, the 
locel Mesonic Lodge on the Eastern Shore of Virginie, and in the Chrine 
Tenpte at Norfolk. Fischer, the individual epplicant for Newport 
Neus, hes no record participation in the area, but he has been 
active in his chrret : served as 2a voluntcer attorney in the Legal 
£id Burean in Wash .C. On the factor of civic participation, 


Tidewater ne ae E 

- 20. :°3cotion of Business Interests. Tho business interests 
of the stockh of Tidewater include ective participstion.in radio 
broageasting, mest packing, real estate, hotel cperation,, Sha Des Pains SS» 
construction. Piscker, the Newport News applicant, is an avtorney. on- 
ployed by the Federal Government who elso recenvly became the omer of 
a redio station. . He also has en interest in a tobacco farm and ows 
some reel estate. Tidewater has by far the greater degree of diversifi- 
cation of business interests end is entitled to a preference on this 
factor. - 


ai. 
the.applicants, or < 
either the Newport News area or the Snithfield area. 
sole owner of a radio Winchester, Virginie. Tidewater Broad- 
casting itself owns no stetion or other media of mass communi- 
cations. However, Messrs. Baker and Brooks Russell are the owners of 
Stetion WESR at Virginia, located on the Eastern Shore of Virginia. 
Phe tuo minority stockholders of Tidewater have no interest in any media 
of mass commu onc. Ko decisional @ifference exists under this eritorio: 


22. Inteszration of Gmorshin and Management. Integration of owner- 
ship end ranagenent vith the day-to-day operation of a station lends assur- 
ance thet the operation of the station will be in the public interest, 
especially from a leng-renge point of view. Here, Fischer, the individual 
applicant for Newport News, vould serve as general manager end direct tho 
day-to-day operation of his: ctation. Baker, & the president and a dircctor 


6/ tis. Beker, his wife, will also devote full tine to the station operation 
in the capacity of woren's and public service director and will be. respon- 
sible for office management and boold:ceping. 
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of Tidewater, who is also one of the major stockholders of the corporetion, 
would,likewise serve es general manager and direct the dey-to-dey opere%ion 
of the Smithfield station, on a full-time besis; Brooks Russell, the other 
officer and major stock ower of Tidewater, would devote from ione end a@ - 
half to two.days per week to the operation of the Smithfield station. 

Mr. Gwaltney would be available for constitation et all times jend ect es an 
advisor on local public effairs end civic affairs, Each of the four stcck- 
holders wovld participate in the over-all operation of the station in their 
capacity as directors of the corporation and in tho formuletion of policies. 
While the actveal percentage of owmership perticipetion in the day-to-—dey 
operation would be greater in the case of Fischer, the broader participation 
by Tidewater, coupled with the fact thet the Tidewater stetion would also 
be under the day-to-day management of one of the owners, more then. offsets 
any advantage Fischer might otherwise. have because of greater |percentege 

of ownership engaged in the day-to-day station operation. No decisional 
difference exists under this criterion. , ee pL 


> 


23. Broadcast Experience. In the field of broadcest experience, 
Tideveter mozits, a decided preference, since its two major stockholders, 
one of whom will devote full timo and the other a day end a halt’ to two 
days a week to tho day-to-day operation of the proposed Smithfield stetion, 
have hae stvorel years of experience in the ownership ‘and operetion of radio 
broadeest stations. On the other hand, although Fischer ‘received 2 
construction permit for a station at Winchester, Virginie, duping the 
course of the hearing in this procecding, he has hed no other] connection 
with the broadcast industry. = 


. : Md - - | 

24. Past Broadcast Records. Neither of the applicants has eny past . 
broadeast record for comparison. However, two of the principals oz Tide-— 
water do have such a record compiled in connection with three: radio stations. 
Dr. Baker has beon associated with the owmership and operetion of stations 
in Christiansburg and Tasley, Virginia, and Station NYRN in Florence, South 
Carolina. . Brooks Russell has been associated with the owners: ip and opera- 
tion of the Tasley station. The record with respect to the South Caroline 
station shows little in connection with its operation, other then that it 
was proposed as a station whose program service ves to be Girected primarily 
to Nogro population and thet Dr. end Mts. Baker soon learned thet such en 
operation ‘required background and experience which they did nov* possess; 
and, after a few months, the station was sola to a group which specialized 
in service to Negro popwlaticns. While Stations WBCR and WESR have generelly 
been oporated on an over-all basis in the public interest, certain short- 
comings are to be found in thoir operation. In the case of WBCR, promise 
outdistaneed porformance in, the fields of Giscussion, agriculture end, to 
a less dogroo, educational programming Guring the composits veck which was 
shown in its first renewal application. Likewise, Station ESR: promised 
that 0.3% of time would be Gsvobted to discussion progrems and ivs first 
renoval application showed thet no such programs wore carried curing the 
pertinent composite weeks; and alsg promissd that 7.9% of tha time -would 
be devoted to agricultural ns3 whereas, not to excesd 2 i> was So 
dovoted during the compos3% : Walle such shorteomings end variences 
betucon performance ané promise*ai to be condenod,, ib is noted thst 
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hey -ocenred in tho first, liconsing, por icd and that tho licenses 
As elread ly noted, Fischor, has’ no ‘past | 


< 
for comperis Ne: Seah ‘ ee 


gin starring plans- aro not ‘suffidient, to : 
a petycen the SPP plicantss both. are. sigqusto 
roposals. 


tho re: is no Gcoist onal aifvers nce betueen appli- 

cor y se-wise,..of their Ss ‘studios, Tidewater is . 
entitied to stentiel proference because the location of its main studio 
is restity eer whoreas, Fisch ox s is to be Zosatied in 
New Tort Kows < Y 0h 
to Fischer's. prop Seer a ane at his eoeeattes ‘Sito, somo 
4 ciles from. Seitaficl mich would be much more accessible.to Suithfield 
than would b¢ bis igtvdio in Newport Neuse While. the main studio, “of - 8 
station must be Iccated in the comunity which the station proposes to Sorve 
and cennot bo moved aithout prior ewthorization from. the Lormission, .en 
awtiliery stclio ney.bs moved or- -changonea et will. Evew thouza “digcon- ., 

tinusnce of the auciliary- studio night be deemed unlikely, little woight | 

can be attached PATE RS “Southern Indiena Broadcasters, Sp INGey, io 
15 RR 349, 358-359, Horeo eT, no. definite plen to to uso such studio to origs 
inate local progres ve DOWN » - Serteinly, tesigents of Suithfiold and * 
surrounding West Bank- area would heve no real interest in the ‘point. of.” Z 
originetion of recoréed progzens ¢ Usttle, if-eny, in the. point “of or tiga” 
ization of local progrens a cisliy for Newport Novse |For exenpte, 
41% would not mstter to Suit! thficid area res sidents uhere tho church servidd ~ 
ofa Howport tows church orlogal..election_ news. wf Rowpor’ | Noys exe. placcd 


on-thoteire -* :- DenRA Lee enon ele Sones 


ont ya nie a = : - . 

-. 27. &s already -ix: sected, ‘the Comzission hes 5. hold ‘that t1ittle,’ if 
eny, weight-can bs givon-to: Lerciliory stvaio proposals. In Louton-Fb ss Sit 
Broageactin= z:Coe5 7 FR 1236, 123%, (1953),..the Coimzd sshon seid, “We cannot”, 
regaré:es significant the. ect that HCO, Chi. ckashs, raintains., an guiiliary 
stuiio ab zoetexkos ee the-honrs of: operation. of thay studio ney bo, cur- 
£eited or it tinued by NCO et Sis discretion, without por="* zx 

mission of. the 5 Gossniss ee : Hs, in Sonssetios Destroniss. Coxnoxvation,* 
5 RR See a0, ‘the Commiss a bold. that, ; 


; in, elloceté ng ender or = 306) ‘of the Com" 
Somintestions Let of Cee 5 emended, So. ovide a “fair, 
efficiont. ena ¢ ble® eabecran of radio perviees % * * % 
exmined that. the location roguasted | ; 
studio: shall be pe tho Jeca~ 
eri the licensee of a ‘sterdard ~ : 
Spe Ee main studio out of the borough ...., 
ives Seno fir st, meking viritbon applic. oe 
or: et ority to so: move, end scouring as 
d On the oh or ; 


they. do 9 not aPfent th ths pri pr i 
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monty in which its main “studio 4s located. (Baphasis 
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To the same effect, in Southern ind3.a2 Brondeast ters. Inc., 
Conmis ssion stated: : 


"to weight is given to the presen 108 i the awdlier 
studio of Station WBNL, Boonvilte, “Indiena, vhich has been. 
operating ‘in Newburgh ‘since ‘shortly - after this case was 
designated or -hesring: Wot only, is it-svb DIED to Giscor 
tinuance at any time,. but the evidence indicates thet 4 ‘i 
use had been Limited to one hour @Gaily Mondey EEReSee Friday - 
and that it had béen used toe “very minor Gegres for ‘orig- 
inating live broadcasts in ‘which Heuburgn” agencies or repre- 
sentatives participated." 


See also Sanford A. Schafitz, 14 RR 852, 864-e. 
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28. Prenaration and Planning and Prozrem Provosals. Both epplicents 
made contacts wich re representatives of ‘Local egenciés and orgenizatiozs for 
the purpose of discussing and formuleting program proposals. Tideweter's 
contacts were largely | with orgénizetions. and individuals residing -et Snith- 
field, Isle-of Wight County and adjoining couities on the west | benk of the 
James River; and “thos @ of Fischér were primarily in Newport ‘Nes and other * 
parts of ‘the Virginia Peninsula. ‘Tidewater also nede sone contact s < 
Newport News; and, likewise, Fischer made some contects in < 
area, Tidewater also hed the benefit of the knowledge and & 
its lohgtime resident: stockholder, Gueltney > es well as the abs 
the area which Baker hed gained from his someuhat extensive’ totrs of duty 
at a nearby agricultural experimental station while he was on “the faculty 
of VPI. Baker and Gwa tney, Tidewater prince ipals, contacted various leaders 
in the Smithficld and suri Sounding area to review poss pro, cere pfopes ae nae 
obtain suggestions, which’ wer 
Baker, ‘the : ‘principal | executive ‘of Tidevater, hes deratenes ap roxinat 
third of his tine, since the. ‘filing: of the eppt Atation, to- the ‘prose? 
of the application and prepatation for the hearing. This w See 
numerous trips to the Smithfield area, during whieh he discus 3 ‘prograzt bine 
proposals and sovght ideas end cooperation fro: m local leaders. F Fisehe, “the 
Newport News applicant, read local newspapers , listened 7/ to redio stations 
in Newport News and Hampton, and ‘also visi “A number of ae 
of various ‘organizations with the objective of det sermining the needs oF" such 
organizations. In addition, Fischer ehiployea’ two bersons, “one e*zesident of 
Smithfield and the other’ a resident ot Newpoxt News, who elso ade” some con- 
tacts fox him. These pofsons yare hired eae for the purpése of-deter- 
mining vhothor ths progrenming v which’? ischer had formu ested wes suited: to 
* “the Elocal sitnetion". Dr. Baker, on behalf s personally: “met. - 
with a substantiel number of representatives $s Ses in the Snithfield 
area and with a lesser nimber iin’ Newpors News cren proposels. 
Both applicants have foimulsted « nd sat forth : oLicy (ees 


. R ~S 
“>. a ene 5 : ~~ 
7/ This Listening must have been done Largely on week’ ends, since BS; 2 
took annual leave from his full-time job es an attorney with the Defense 
Departinent, during the period ho was eng gaged in the preperetion for filing 
of both tho Nowport News and Winchester appli ications, only on March 31, 
plus three hours on April 15. 
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rein comumity in which thoy : ischer represents 
thet bis prosran % Nows, Hempton and 
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Williemsberg end wt we ie s City, as woll as to tho 
counties ef Isle we S29. eaphasis is actualy upon 
Newport News exd-careas! oth : é : Khoreas, the major 
exphasis is > Sxithi le of Wight and adjoining coun- 
ties 2 Sexste preferscnee is watranted on the factcr 
of planning and ats respective proposals, Tidewater is 
entitled to « om scause of ths groates suitability of its pro- 
posed progre=zing to the area fornd to havo the greater necd for tho new 


facility for Iccal ssif-expression. 


No proferencls has been averded on the bases of diversification 
of ress.commmicstion, integration of ownership end management, 
eperetion end planning. Likewise, no preference is found to exist 
in commecbion with steffing, it having besn concluded thet each applicant's 
proposal is edequste in this respect. Preference has been avarded Tidewater 
on the fector of lecel residence, civic perticipation, diversification of 
business interests end ; experience, better location of main studio 
for local progrezs end suiteal ty of m proposals to the Smithfield 
preference with ny ssoned to 
measure up in ell respects to 
atsgories. : 
ors of residence, civic participation, inte- 
gration of cumership end management, end diversification of business 
jrterests, 222 of uhich bear upon the epplicent's kmowledge of end sensi- 
tivity to the needs of the comity to be served, Tidewater has mado a 
good over-all showing. It has esteblished decided preferences over 
Pischer in exch of these arezs of comparison, except on tho factor of 


integretion of. oumership end zenagement. 


31. Thus,-Tidevater is entitica to an ovor-all preference with 
respect =e facters bearing upon kmovledge of end sensitivity to 
and with the resulting greater probability of effectus- 
> es well as suitability of progren roposals to 


to have the greater noed for tho facility. 
ko basis: for < sts with respect to steffing, integration of 
;: : r 


owners: ONZE 2 sversifiention of media of miss communication. 


. - 32, On ths besis of the foregoing fects and conclusions, it is 
ultimately concluicd tnat public interest, convenience and nocossity 
would better be served by the grant of the application of Tidewate 
Broadeasting Company end the consequent deniel’ of the Fischer application. © 
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IT IS, ACCORDINGLY, ORDERED, This 5th day of July, 1961, that wless 
an appeal from this Initial Decision is taken by one of the parties, or 
the Commission reviews it on its own motion in accordance with) the provi- 
sions of Section 1.153 of the Rules, the application of The Tideveter 
Broadcasting Company, Inc. for a construction permit for a new| stendard 
broadcast station to be operated on 940 ke with a power of 10 ky, dzytine 
only, at Smithfield, Virginia, IS GRANTED, and thet the application of 
Edwin R. Fischer for the same facilities to be operated at Newport News, 
Virginia, BE and the same is hereby DENIED. 


f; N 
ti St — ¥ 
AAD cA ~ SAL i ae 


‘\ 
Elizabeth C. Suith 
Hearing “Eraminer 
Federal Communications Commission 


Released: duly 11, 1961 

and effective 50 days thereafter, 
subject to the provisions of the 
Rule cited in the ordering clause 
above. Exceptions, if any, must 
be filed within 30 days of the 
release date unless an extension 
is duly granted. 


| 
| 
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Bofore tho 
FEDERAL COMMUNICATIONS COMASSION | FCC 65D-16 
Washington, D. ©. 20554 
66660 


In ro Applications of 


DOCKET NO. 13243 
Filo No.| BP-12814 


THE TIDEWATER PROADCASTING COMPANY, INC. 
maitnfiold, Virginia 


EDWIN R, FISCHER 


DOCKET NO. 13248 
Nowport Nows, Virginia 


File No./BP-13114 


For Construction Pornits 


ee a a SF Sa ee 


Appearances 


Robort_ M, Booth, Jr. and Joseph F, Hennessey, on behalf of The 
Tidovater Broadcasting Company, Inc.; Willisa P, Bernton and 
BE, Theodore Mallyck, on bohalf of Edwin R, Fischer; and Jamos F, Marten, 
on behalf? of the Broadcast Buroau of the Commission. 


“SIDSTAL INITIAL DRCISLON OF HEARING EXAMINER ELIZABETH C, SMITH 
| 


Preliminary Statement 
! 

1. This procooding involves the mutually exclusive applications 
of The Tidewater Broadcasting Company, Inc. and Fdwin R. Fischer, each 
Sor a standard broadcast station to oparate on 940 kc, daytime only, 
with a power of 10 kw, at Snithfield, Virginia, and Nowport News, 
Virgitic, respoctively. These applications were designated for hearing 
“y otder os the Commission reloased October 28, 1959, in a consolidated 
vrocneding which then involved 3l applications for now or modified 
ntandard broadcast stations in Virginia, North Carolina, Maryland, 
fenanoylvania, Ohio, Indiana, Illinois, Michigan, Kentucky, Tennessee 
a.nd Mississippi, to opsrate on 940 ke or channols imnediately adjacent 
vnoroto, Anondmonts, dismissals, and grants without hearing, pursuant 
to potitions for reconsidoration, of a nunbor of applications made 
possibie Usa soverance of various applications into separate proceedings. 
“no tw. instant applications wore, by order dated March 9,/ 1961, severed 
from tiio other applications into the abovo-styled proceeding, hearings 
hold, und an Initial Decision issued on July 5, 1961 (FCC 6D-102). 

° | 


2. One of the applications designated for hearing with tho 
Tidewater snd Fischer applications and lator sovered and made a part of 
anothor group of applications was that of CABA Broadcasting Corporation, - 
Dockot No. 13245, which application was thoreafter amonded| and became, 

hat of Radio Amoricana, Inc., roquosting a construction pormit for a 
now station at Baltimore, Maryland, Dockot No. 13245, File! No. BP-12962. 
Although some mutual intorforonce would occur botwoon Radio Amorioesnata 


=son— 


poration en Ss proposals of Tidowator 
act to be of such charactor 
Dlication mutually exclusive with those 
eccing. Pursuant to potition for rocon- 
Amoricana, its application was severed and 
ng by order of the Comnission on banc, 
61-12). Subsequently, on August 3, 1961 
issued an order 
on of the Tidowater and Fischer applications 
further 7 by the Comission". Furthor considoration of 
3 x ications was again stayed in a Momorandun 
sission involving the application of Radio 
Erdto Anoricena, Inc., 21 RR 70-a, 70-g, 
o stey orders did not suspond tho filing of exceptions 
ision and such exceptions and replies thoroto were’ 
1961 and Octobor 24, 1961, respectively. 


+ 
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(FCC c1-955), 
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s taken in this proceeding until April 30, 
sucd an order (FCC 64~-355-Corrected 
jdowater on March 16, 1964, which requested 
and tho following issue be sdded: 


% 5 


whether a grant of the propossl 
rx Broadcasting Company, 
» would be in contravention of 
ns of Section 73.35(a) of the. 
3 Rules with respect to multiplo 
nership of standard brosdeast stations, | 
ard, if so, whothor circumstances exist which 
would justify woiver of the rule." 


provicea that, "Fao stay is to remain in effoct 
x of tho Commission.” 


COMO oWMexrs 

cent herein, o ccomack-lorth-mpton Broadcasting Company, tho licensee 
of standard broodcast Station WESR, Tasley, Virginin, and became portinont 
horoin in connection with the increase in power of WESR. Tho common 


2/ & Soction 73.35 (alltiple owne ship) issuo as to Tidewater was not 
cluded in the originkl order of designation and no request for such 
uo was made. Howover, suosequent to tho edoption of the ordor of 

enation in tho instant procooding, Station WESR £iled sn application 
onstruction permit to increase tne power of Station WESR from its 
original oporating power of 1 kw to 5 kw (Filo No. BP-)5024). 
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ownership and contrel as it oxisted at the time of the original hearing 
in tho iastant procooding are sol, forth in paregraphs 23 and 29-b of 
tho Findings of Fact of tho Initisi Decision. Since then, Charles F. 
Russell has diced and his subscription to 10% of Tidowater stinck has 
beon assured oqually by Vernon H. Baker snd C. Brooks Russell, thereby 
incroasing their subscriptions from 40 to 45% each. The Tidewater 
application was amended to reflect this change pursuant to order released 
Juno 25, 1964 (CC 64U-594). sn examination of the WESR application for 
inereasod powor showod an interference problom with co-channel Stetion 
WASA, Havre de Graco, Maryland, which had also filed en applicetion for 
construction permit to increase its deytine powor from 1 kw to 5 kw 
(File No. BP-1513 34). Tho applications of WESR (Docket No. 14945) end 
WASA (Docket Wo. 24946) wore designated for bearing in a consolidated 
procceding on February 4, 1963. On June 4, 1963, eech of tho applicants 
potitioned for loave to amond application, and by order, released June 12, 
1963, th 10 petitions for leave to amend were granted, the applications 
removes from the hearing dockot and returned to the processing line. 
Tho Conmission, on May "A 1984, granted tho applications of WESR end 
WEE 2/ for increase of power to 5 kw for the respective stations. 
| 
5. In the moantime, the Counission, on July 16, 1962, issued a 
notiso of proposed rule making (Docket No. 14711), inviting comments 
upon a proposal to amend the multiple ownership rule (Section 73.35) to 
prohidst overlap of the i millivolt per moter contours of commonly owned 
or controlled stations. 
| 
6. hon it appeared that tho WESR application would not be acted 

upon until a decision had becn reached on Tidewater's application, 
which might nob be forthcoming for sone time because of the Stay and 
<Olatad problems in connection with the application of Radio| Anoricena, 
‘idowater, on March 16, 1964, potitioned to reopen the recori in this 
proeceding and to add a multiple ownorship issue relating to! the common 
ownership and control of WESR and Tidewater. As alresdy indicated, such 
petition was crented by the Commission and the nultiple ownership issue 
was added by an order released April 30, 1964 (FCC 64-3550 ae a 
The Comalssion theroupon grantod the 5 kw application of WESR 


7. Subsequont to tho prehearing conference in this progooding 
hold after remané in connection with the added issue, on May! 13, 2964, 
tho Comxission, on Juse 9, 1964, released a report and order) in the rule 
meking proceoding (Deckot No. 14711) amending Section 73.35 as proposed 
to prohibit ovorlap of tho 1 av /in contours of stations under! common owner- 
ship ang control (FCC 64-445; 2 RR 2d 1588). It is also noted that on 


2/ In Soptouber of 1963, Acconnex-Northampton, licensee of NESE, had 
submitted to tho Conniiagion an engineering study showing overlap of the- 
2 end 0.5 nv/im contours of Tidowator's proposal and the 2 and 0.5 nv/n 
contours of tho onieting 1 kw and proposed 5 kw opsration of |WESR, 


3/ Official notico takon of Commission action, 


| 
| 
i 
| 
| 
| 
! 
i 
| 
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ssion, in Public Notice Mimoo 53284, announced 
utiple oxnorship rule would not be! applied in 
nitial Decision had been issued prior to adop- 

aa hat such cases would be decided under the old 

ht tho prehoaring conference on Saptembor 21, 1964, 

— amineor ruled that, undor the special circumstances of this 

ultipio ownership rule was to be applied in this pro- 
rst evidence to support a waiver of tho rule could bo offered. 


fomorandum Opinion and Order, releasod February 15, 1965, 
in Becket No. 15245 was terminated and the application 
= £ aoe Inc. dismissed with projudice and several now 
s for new standard broadcast stations at Lebanon, Ponnsylvania, 
sille, Maryland, respoctively, all requosting authorization on 
Ke, 1 mz, vere ydosignated for consolidated hearing. Such Momorandun 
inion and Order further provided that in tho event of a grant of any of 
applications, the construction permit shall contain the condition that, 


*Permittce shall accept any interference 
resulting fron a grant of eithor of the 
applications of Edwin R. Fischor, File 

No. BP-13114 or The Tidewater Broadcasting 
Co., Inc., File No. BP-12814." 


order dated March 3, 19%5 (FCC 65-161), tho Commission, pursuant 
of Fischer filed Fobruary 10, 1965, vacated the stay in this 
reciting the fact that the application of Radio Americana had 
e& and that any intorference resulting fron a grant of either 
of tho applications in the instant proceoding must bo accepted by any of the 
applicants in Lebanon, Pennsylvania, or Catonsville, Maryland, which might 
receive a 


r prehearing conferonces were hold on May 13, 1964, and 

Soptexbor and 21, 1954, and ovicentiary hearings were held on November 19 
ané 30, 1951, and tho record closed on the last named date. By mosno orders, 
tio Gates for tho filing of supplemental proposed findings of fact and con- 
clusions of lay and replies thoreto wero extendod to Fobruary 5, 1965, and 
ebruary 23, 19 ae respectively. Supplomental proposed findings of fact 

and conclusions of law wore filed on Fobruary 5, 1955, by both Tidewator 
Brocdcasting and a the Broadcast Bureau; on February 10, 1965, Edwin R. 
Fischor filed coxments on tho proposed findings and conclusions; and on 
Fobruary 23, 1955, Ticewator Broadcasting filed its 2 foPly to the supplemental 
proposed findings of fact and conclusions of law, 


.f These ploacings aro in compliance with tho ogroomont of the partios made 
on tho record on Novemocr 30, 1964, and approved by tho Hearing Examinor. 
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SUPPLIMENTAL FINDINGS OF FACT | 
1). The Tidewater applicant ond the liconsee of Station WESR ere 
under common control. Tidewater seeks a construction permit for, new 
Gaytime only Class I1 station for non-directionsl operation on 940 ke, 
with power of 10 kw, at Smithfield, Virginia, and Station WESR, at 
Tasloy, Virginia, is a Class III station operating daytine only on 
1330 ke, with power of 5 kw. 


Engineering Considerations 


Tho TMdeunter Pronosel - Smithfield, Virzinia 


The evidence concerning coverage of Tidewater's proposed 
on presented at the original hearing (paragraph 20 of the findings 
ct of the Initial Decision) was based upon the 1950 U.S. Census. 
ucther hearing, Tidewater presented additional evidence based 
1960 U.S. Consus and a minor revision of some contours! Based 
on an effective field (unattenuated at one mile) of 570 nv/a and 
conéuctivity values from Figure N-3 of tho Rules, pertinent erea and 
population asta with respect to Tidewater's proposed ope ation at 
Smithfield are set forth in the following tabulation: 


cy, Conductivity of Chesapeake Bay was assumed to be 40 ma/m ad 
5,600 ma/m below a line drawn west from Cenbridge, Marylend. F 
Snees, Rappahannock and York Rivers, @ conductivity of 40 m2 


assumed. 


é/ The parties stipulated that there would be no significant 
Gifference in the coverage proposals of Tidewater and Fischer. | The 
findings in the tabulation are thus equally applicable to Fischer's 
proposed operation at Newport News. 


6 
C,5 xv/a Contour Population 2/ hrea (sq. mi.) 8/ 
North Carolina | 35,392 ( 3.48% 21,504 (22.84% 


Maryland (Esst of 
Chesapeake Bay} 16,727 ( 1.65%) 476 ( 7.23%) 
Virginia (Sast of : 
peake Bay) 37,741 ( 3.71%) 510 ( 7.75%) 
aia (South and 


926,378 (91.16%) 4,094 (62.18%) 


Ba. - 2,139 
nea-free Total 1,016,238 (100.0%) 6,584 (100.0%) 


33. Since, at the time the further hearing was held, the Commission 
had imposed a stay as to the Initial Decision in this proceeding in 
connection with the setting aside of its grant of the Radio Americana, 
Inc. epplication (Docket No. 13225) for a now co-channel station at 
Baltimore, Maryland, it wes agreed that the Supplemental Initial Decision 
would be stayed consistent with the Commission's stay of the original 
Initial Decision. The Commission later accepted for filing three 
aGGitions: tons in the Baltimore-Catonsville, Meryland area. 20/ 
Sudseoqu ¥ 7 dio Americans application was dismissed (Memorandum 
Opinion ané Order released February 15, 1965; FCC 65-102). 11/ In view 
of this action of the Commission, it is unnecessary to make findings with 
respect to the effect of the proposed Radio Americana operation upon the 
Sidewater proposal. The three remaining proposals would cause objection- 
able interference to Tidewater's proposal to the following extent: 


VY Based upon 1960 U.S. Census, with cities having populations of 
2,500 or more located between the 0.5 and 2 nv/m contours excluded. 
Percentages are based upon total interference-free population. 


2f Vater arcas excluded. Percentages are based upon total 
interference-free land area. 


cause of first edjacent channel interference from Station WXCI, 
mond, Virginia, 5,924 persons in an area of 368 square miles would 
receive primary service from the proposed oporation. 


210/ Several applications were ulso accepted for Lebanon, Pennsylvania. 
However, no objectionable interference would be experienced votween 
these Lebanon applications and Tidewater. 


11/ Petition for reconsideration of such action was filed March 17, 
1965, by Radio Anoricana and 4s now ponding before tho Commission. 


wu 
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(2) From either the app 
Compeny (File No. BP-16105, Docket No. 
Cutonsville (File No. BP=16106, Docket No. 


Population 


West of Chesapeake Bay 14,847 
East of Chesapeake Bay 30,709 
Total Interference 45,556 
Smithfield Interference-free 970,682 


(b) From 
BP-16107, Docket No. 15840) at Catonsville: 
Population 
West of Chesapeake Bay 8,368 
Eest of Chesapeake Bay 32,517 
Total Interference 40,885 
Smithfield Interference-free 975,353 


Station WESR 


The present 5-kw power 
roceives objectionable inter 


4. 
Virginia, 
go Grace, Maryland, and WUSM, 


15. 


by Stations WESR and WASA in support of 
increase to 5 kw and values fron F 
measurements were not applicable, 
cata with respect to WESR's opera 
tabulations 


32/ See footnote 5, above, for conductivities of bodies of water. 
| 


Based on an effective field (unat 


nv/m, and ground conductivity values based upon measur 
their applications for power 


igure M-3 of the Rules where |the 
12/ the pertinent srea and 
tion are set forth in the following 


lication of Catonsville Broadcasting 
15838) or that of Radio 
15639) at Catonsville: 


Lend _frea (so. 


256 
686 
942 
5,642 | 


application of Commercial Radio Institute (File No. 


| 
Land Aree (sa. mi 


operation of Station WESR at Tasley, 
ference from Stations WASA, Havre 


Havelak, North Carolina. 


tenuated at one mile) of 450 
ements submitted 


population 


ao 
0.5 nv/e Contour Population 13/ Area (sq, mi.) / 


North Carolina 
ntorference-free 15/ 2,871 ( 2.38%) 65 ( 3.61%) 


~—e > 
Maryland (Nest of 


__ Chesapeeke Bay) 26/ 12,102 (10.03%) 364 (20.23% 


17/ 15,696 (13.02%) 58 ( 3.22%) 
50,252 (41.65%) 581 (32.30%) 


39,718 (32.92%) Kee (40.63%) 
a 2,081 
eee ree Total 120,638 (100.0%) 1,799 (40.63%) 


in North Carolina is in a long, narrow area along the shore 
ontic Ocean. Except for this area of approximately 64 square. 
eas south of the Chesapeake Bay receive service from 


SE of the service areas is occasioned in large measure by 
the substant eli-water areas of high conductivity that intervene 
poceces niches xe oid and Tasley. Finger-like projections of the 

espective field strength contours over water areas cause much of the 
overs sp to fall in the Bay. 


i7. ‘The approximate minimum and maximum distances from Tidewater's 
proposed transmitter site at Smithfield to various contours would be as 
follows: 


Based upon 1960 U.S. Census, with cities having populetions of 
2, 500 or more located between the 0.5 and 2 mv/m contours excluded. 
Percentages are based upon total interference-free population. 


1t/ Water areas excluded. Percentages ere based upon total 
interference-free land erea. 
interference from LUSM causes interference to 2,096 persons 
of 120 square niles. 


Interference from WASA causes interference to 3,937 persons 
of 58 square miles. 


Interference from WASA causes interference to 4,709 porsons 
of &6 square miles. 


Les 


ov 


iv 
\s 


-9- 


Mininum Meximin 


Contour niles ( 
Contour (niies) 


2.0 nv/n 22 
1.0 av/a 29.5 96 | 
0.5. mv/m 41.5 105 


Interference-free if | 
any of 3 Catonsville | 


applications granted 35 

Interference-free if 

all applications denied 35 105 | 
: 


n the transmitter sites of WeSR ard the 


proposed Smithfield station is 69 miles, of which approximately 33 miles 
Sg over the waters of Cheszpexke Bay. f& signal of less than [2 nv/n but 
nore than 0.5 av/a would be placed over Tasley by Tidewater. | However, 
5f any of the applications in tho Catonsville area should be |granted, 
Teasley would lic within the interference area. The aporoxinate mininua 
and macimun distances from WESR's transmitter sits at Tasley |to various 
contours are as follows: 


The oirline distance betwee 


Minimun Mexinmun 


Contour (miles) (miles) 


2.0 mv/m 12.5 58 | 

1.0 nv/n 19 . 61 

Interference—free 26 $0 

ances to the various contours exrise fron 
unerous inlets and tributarics 

both Tasley and Smithfield. The 

2 and 4 mn/m over the lend to a high 


The wide variations in the dist 
the presence of Chesapeake Bay and 
close to the transnitter sites at 
conductivity varies from a low of 
oF 5,000 nm/m over Chesapeake Bay. 
of overlap of tho 1 mv/m and interference-free 


the proposed Smithfield station Gepenig, in part, 
hamel epplications in the 
| 


18. The extent 
- contours of WE5R and 
on the action to be taken on the pending co-< 
Catonsville area. 
(s) If none of the pending co-channel applications in the 
atonsville area are granted, the following areas and populations 
vice from both W5SR and Tidewater's proposed station 


would recoive ser 
Smithfield: 


Sasa can 
San Ce OS 


220 
£91 
294 
3,005 


ntages of 


18.67% 


11.927 29.69% 
15.26% 48.36% 


Catonsville Broadcasting Company (BP-16105) 
the Red msville (BP-16206) application for 
3 areas snd populations would be as folious: 


CONS VaLi€ 


ssl 4 e-tion 
pplication 


2 v/a Contours Population end trea (sq. m5..) 


4,825 59 
1,574 31 
4,088 51 
10,547 141 


iY 


° 


pw Fa Ph Py 
Uutdt 


19,349 
1,626 
4,556 

25,591. 
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The overjup of the interference-free areas 
would be as follows: 


Smithfield 
Popyisntion 


West of Bay ' 1.97% 


East of Ba} 0.66% 
Total 2.63% 


(c) If the application of Commercial Radio institute for 
Catonsville should be granted, the areas end populations would be es 


follows 
| 


rv/a overiap 
Interference-free Contours 


West of Bay 
East of Bey (Virginia) 
Best of Bay (Maryland) 
Totel interference-free overlap | 
fhe overlap of the interference-free areas, expressed in percentages, 
would be as follows: 
Populstion Population 
eric ] 
West of Bay 2.07% 16.718 16.40% 
o a 
Bay 0.62% 4.98% 5.89% 
2.69% 21.67% 22.29% 


19. If all of the applicetions in the Catonsville grea are denied, 
the areas within the interference-frea contours of both WESR end the 
proposed Smithfield station would-receive a minimum of 7 \and a maximum 
of 17 other sorvices. If any of such applications should be granted, 
the minimum and maximum of other services would be 7 and /18, 
respectively. | 


™,, 2.9 orl eontour > 2 
The 2.0 mv/m contours or 45 : i 
This would include areas che Ci onke Bay and rural land 
soutt : These land areas would 
adjacent to the shere 


ng Smithfield and the 
Sn paragrapas 9 to 23, inclusive, of the 
ers ere ovner then to note that 
of Che Bay and thet agriculture in 
y to ra Z peanuts, corn, soybeans and 


the findings of fact of the Initial 
outlet to the Atlantic Ocoan and 
znd Chesepecke Bay is known as the “dastern Shore". 
Inowm es Tesley, which lies between and 
porated municipalities of Onancock,, Accomec and 
+ peninsvla (10 to 12 miles wide) sone 
she outlet +o the ecean and some 16 airline 
She Maryhend-Virginia bourdary. The center of Tasley 
lies about i : ast of the western boundery of Accomiac, 1.7 niles 
2st of the eestern bownd: cf Onancock, an3 1.0 miles north of the 


northern boundary of Onl The population of ths incorporated 


municipalities, according to the 1960 U.S. Census, is as follows: 
° omac, 414; and sy, 415. The population of the 
wnincorporete Jasley was determined to be 742 by counting the 
cnits in the area served by the Tesley Post Office 
everage number oF residents per household for 
in the 1960 Census. A single school system 
with high schools and grade schools located in 
Stwients from throughout the ares attend 
fire departments, one in Tasiey and one in 
jED fire protection to the entire erea 
Juding Accomae end Onl ned by the telephons 
: ay: Located in Onaneock, 


4 
rere a) 


» ct ¥ 
4. ok bo 
pi py b 


re 


Police pro 
consisting of two fulltime ani 

areas is provided by the sheriff's office w 
hecomac, end ty 4 ginia State Police, which maintains an office 
about 3.5 es south southwest of Teasley. The only Catholic church jn 
the areca, St. Peter's, is Loceted immediately north of Onley. Methodist 
eburches are located in Tasley, Onancock, Onley and Accomac; Baptist 
churches are lccated in Onsncock, Onley and Accomec; and Episcopal and 
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resbyterian churches ere locuted in Onancock and Accomac. fecomec is 
the county seat of Accomack County snd tne usuzl county offices are 
Located there, as wel] as a State Highway Office. The only municipal 
water end sewage systems are locetcd in Cnancock. There are two 
super-markets in the area, one in Cnancock and one in Tasley; the only 
sley; the only Chevrolet dealer is in Onancock; the 
is in Tasley; and the only Crrysler—-Plynouth dealer 


Ford decler is in Ta 
er 
is in Acconac. 


23. The Eastern Shore peninsula has been the subject of studies 
py the Division of Industriel Development and Planning of the Governor's 
Office, Commonwealth of Virginia, and the Area Redevelopment 
heministration of the United States Department of Commerce. | The peninsula 
is divided into two counties, Accomack to the north and Northampton to the 
south. Accomack County is about twice as large as Northampton County, 
both in area and population. The 1960 U.S. Census gives the populations 
as 30,635 for kecomack County and 16,966 for Northampton County. The 
entire peninsula, about 70 miles long, is mostly flat land, |with some 
low-lying hilis on the Chesapeake Bay side. A string of off-shore island 
beaches lie slong the sea-side of the peninsula end are sepdratea from the 
mainlerd by several miles of marshland and open bays. Of the peninsula's 
seven hundred square miles of land area, alnost one-third ig made up of 
commercial forests, Most of the remaining land is used for |growing soy 
beans, Irish potatoes, string beans, tomatoes, and various other vegetable 
crops. Historically, one of the significant forces influen¢ing the 
economic, political, and social structures of the Eastern Shore has been 
the relative isolation of the area. Until recently, the only connection 
between the peninsula and the Norfolk area to the south was | by ferry 
gcross the outlet of Chesapeake Bay. In 1964, the Chesapeeke Bey Bridge 
and Tunnel was opened for vehicular traffic with rates varying from a 
mininaun of 4.00 for a passenger car with driver to $22.00 for large 
vehicles. For some years, Accomack and Northampton Counties were members 
of the Tidewater Virginia Development Council, as were the five counties 
which make up the Tidewater area, Isle of Wight, Surry, Sussex, 
Nensemond and Southampton. In 1962, however, Accomack and Northampton 
Counties withdrew from the Council because of the lack of cpmnon 
Snterests of the Eastern Shore with the area to the south. The only 
broadcast station on the Eastern Shore is WSR at Tasley. 


proceediin the mutually exclusive applications of 
Srosécasting Incorporated, and Edwin R. Fischer, 
= construction perni new broadcast stations on 940 ke at 
firsinia and Newport Novs, Virginia, respectively. The 
: was released on July 11, 1961, 
of all issues except the one added in the order 2/ 
ch the record was reopened, the issues enlarged 
The added issue 2/ deals with the question 
cveric> de Sasthfielé station and Station WSR at 
cn common control, and requires a 
of the Tidewater proposal would be in 
3/ of the Commission's Rules; and, if 
ch would justify a waiver of the 
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history of this proceeding and the power 
“YSSR, as well as the history of the 1 nv/m overlap 
eG in Section 73.35(a) and its chronological 
Tidews 
is edd 
me 


Seam ct 
uss 


evidence clearly shows that the Tidewater applicant and 


of Station WESR are under such common control as is 

sy Section 73.35(2) of the Rules. The evidence also shows 

thet ther be an overlap of the 1 nv/a contours of the Tidewater 
tation WESz. 


See neve 2, supta, for text of such issue 
geo ? 


= 
Section 73.35 reeés, in pertinent part, as follows: 


Ko license for a standard broadcast 
to any party (Ancluding all parties 


®(a) Such party directly or indirectly owns, 
operates, or controls ome or more standard broadcast stations 
and the grant of such license will result in any overlap of 
the predicted or neasured 2 mv/m groundwave contours of the 
existing and proposed stations, computed in accordance with 
Section 730183 or Section 73.186;" 
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4. At icast mine now facts now exist which did not exist at the 
time of the issuance of the Initial Docision, on July 5, 1961, in this 
proceeding: (1) the amendzent of Section 73.35(a), which was |edopted 
on May 20, 1964 (released June 9, 1964, and effective July 16, 1964); 
end (2) tho increase in power granted to Station WESR May 6, 1964. 


>. & major complication affecting the expoditious final deter- 

mination of this procosding was the stay of the Initial Decision herein, 
effected by an order of the Commission, relcased August 3, 1961, in 
connection with tho co-channel application of Radio Americana at 
Baltinoro, Maryland, and conpoting applications at Catonsville, Maryland. 
Tidewater end Fischer, the applicants in the instant proceeding, wer 
innocort bystancors in tho complicate2 and litigious proceeding involving 
tho application | of Radio sncricena, which was the basis of the stay of 
considerstion of this proceeding for more than three end ea half years. 4/ 
During this interval the tvo evonts above referred to, and of major 
importance to this pr cocding, occurred, i.e., increase in power of 

vation WESR and adoption of tho new overlap Rule, in that cicouate tot 
order. 


6. It is noted that at the time the record ves reopened - as well 
as at tho time the power incroase to WESR was granted - and the issue 
added which referred to "Section 73.35(a)", Section 73.35(a) read as 
follows: 


'Maltivle ownership. No license for a standart 
roadcast station shall ba mes to any party 
(including ali parties under comnon control) if: 


“(2) Such party dirsetly or indirectly owns, 
oporates or controls anothor standard broadcast station, 
& substantial portion of whose primary servico areal 
would receive primary sorvice fron the station in ques— 
tion, excopt upon a showing that pudlic interest con- 
venionce and necessity wi 31] be sorved through Se | 
nulviplo ownership situation;" 

Tho orge Stay Was released August 3, 1961, and the st bay was lifted 
= order saci: March 4, 1965, aftor tho dismissal of the Radio 
Americana application and the imposition of a condition that, |in the 
ovont of a grant to any of tho named othor applicants whose applications 
aro similarly situated in somo rospocts to that of the application of 
Radio Americana, but filed years later, such applicants must accept 
Whatover interference would be caused by a grant of either tho Tidewater 
or tho Fischor proposal involved in this procecding. Whether jthe Radio 
Americana soga is, ovon now, actually at an ond may be debatable, since 
there is now ponding bofore "tho Commission a potition for reconsideration 
of the action dismissing the Radio Americana application. 
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fhe present Rule acopted until May 20, 1964, did not bocone 
public knowledge un une 9, 1954, and did not become effective until 
July 16, 2954. 


Smont of Section 73.35, Section 73.35(a) was 
esties fron owning, controlling, 
stations if their primary service contours 
now emondment bars overlap of the predicted 
x ye Sees contorrs ween comuonly owned or controlled standerd 
ee stations. In the Report and Order adopting the present Rule 
(Docket Xo. 14721; FOC 64-445; 2 RR 2d, 1568, 1603), the Commission stated 


that, 
ew rules will bo effective as to pending 
g hearing cases, as woll as now 


Tn tne 


In th der, supra, page 1602, reference was also made to 
comme : stions as to situations where the overlap might occur 
OvVGr water or esert. In this connection the Commission said, 


we iy part, those hypothotical problems 


wlativo and, to the extent that ono or 
ever = Seeeeavinae are suoject to individual 
exaningtion upon requests for waivor of tho rule." 


her important ection of the Commission in connection with the appli- 
£ the Rule here under consideration is contained in a Public 
entitled "Applicability of New Broadcast 'Duopoly' Rules", 
duiy S, 1964, z end released July 9, 1964, in which it was announced 
@ Comission thet, 


"Phe Comission today docided that applications in 
hearing status concorning which a Hoaring Examinor had 
rele2s AES zn Initi2l Docision prior to Juno 9, 1964, will 
be trezted es en exception to this policy and will bo 
eisposed of under moe old ovorlap rules in effect prior 


zostion of the applicability of tho prosont Section 73.35(a) 
raised during the furthor hearing in tho instant pro- 
eeeiar = was argusd at sons léngth. Tho Hearing Examinor, aftor 
observing taert the question was & close ono, ruled that Tidowater should 


adduce evidence relative to the overlap mattor, so that this proceeding 


Wnile this was! denomin sated) “Public Bovicom, its text clearly shows that 
it was, in pfact, a formal action of tho Commission exprossod in the oxact 
language of the Public Notice. 


818 


: . es 4 : 
again for the taking of further evidence, 
. 2. ¢ > 4 : I 2 
forum should hold the 1964 emendmont 
Toposal. | 


would not heve to % 
in the event that 
applicable to tho Tic 
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| 
9. Separato and apart from the close cuostion of the) applicability 
of the present Rule to this proceeding, particularly in view of the 
Public Notice of the Commission of July 9, 1964, factors exist which 
support the request for a waiver of the Rule. One is tne fact that a 
major portion of the overlap cecurs in Chesapeake Bay end over uninhabited 
marsh lanés imncdiately adjacent thereto, and the other is|the separate 
and distinct relationship of the cormunities, separated as|they are by 
bodies of water. This would appsar to be one of those situations to 
which the Commission had reference in tho Report end Order] adopting the 
Rule, suora, as doing a proper matter for individual examinetion upon 
requost for waiver of the Rule. | 


| 

10. On the other side of the coin is the fect that, subsequent to 
the issucnce of the Initici Decision but prior to the edoption of the 
new Rulo, the principsl omers of Tidewater and Station HESR requested, 
and were granted, increase in power for Station WESR, which, in turn, 
created the 1 nv/m overlap question and, as a concomitant action, 
Tidewater petitioned to reopen the instant proceeding and to have the 
new issue now under consideration added. The petition to reopen and 
add issue was filed by Tidewater on March 16, 1964, and wag acted on 
by tho Commission on April 30, 1954, at s time when the request for 
increase in power at WESR was pending. In fact, the WESR power increase 
application was granted on May 6, 1954, about one week after this record 
was reopened and the issue added. It must be remonbered, Howeyor that 
all of this took place prior to the adoption of the amendment 2/ and, 
particularly, prior to the Comnission's interprotative Public Notice of 
July 9, 1954, in which it was unequivocally stated that tha new Rule 
would not apply to applications in which Initial Decisions had already 
been issued. 


ll. After a careful consideration of the entire record in this 
procecding, particularly as roflected in the foregoing findizgs, it is 
concluded that Tidewater Broadcasting has mot the criteria of Section 
73.35(2) effectivo st tho time tho record was reopened and the new 
issuo addec., As has already been indicated, there is sorigus doubt as 
to whathor the auondment to Section 73.35(a), adopted in late May, 
roleased in oarly June, and offective July 16, 1954, is applicable to 
tho Tidewater proposal. espocislly in viow of tho formal action of the 
commission as shown in tho Public Notice adopted July §, 1964, and 


i 
roleascd July 9, 1964; and if it should later bo held that jsuch amondment 


6/ Notice of Proposed Rulo Making does not, of course, constitute adoption 
action and, furthormore, it is woll ostablisheod that nuxorous proposed 
rulos havo not boon finally adoptod. 
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iSeved that Tidewator has met the burdon 
of such Rule, and tho evidence developod at 
ring in connection with tho now issue is not sufficient 
ssition of this proceeding made in tho Initial 


I? IS, THERESORS, ORDERED, This 16th dey of April, 1965, thst 
the ordering paragrapa contained in such Initial Decision is hereby 
reaffirned. . 


ge So 

Elizabeth C. Smith | 

Hearing Examinor 

Federal Communications Commission 


April 19, 1955 


ane effective 50 cays thereafter, sudject 


to the provisions of the Rule cited in tke 

eréering clause above. Exceptions, if any, 
must be filed within 30 days of tho rolease 
Gate unless an extension is duly granted. 


A. 67 
R. 861. 


Before the : 
FEDERAL COMMUNICATIONS COMMASSION FCC 66-61 
Wachington, D. C. 20554 77647 


DOCKET NO. 13243 
File No. | BP-12814 


DOCKET NO. 13248 
File No. BP-13114 


In re Applications of 


THE TIDEWATER BROADCASTING CQPANY, 
INCORPORATED 
Smithfield, Virginia 


EDWIN R,. FISCHER 
Newport News, Virginia 


a a ee il 


For Construction Permits 
| 
MEMORANDUM OPINION AND ORDER 
| 
By the Commission: Commissioner Bartiey dissenting and issuing a 
statement; Commlssiener Cox not participating. 
| 
1. This proceeding involves the applications of The Tidewater 
Broadcasting Company, Incorporated (Tidewater) and Edwin R. Fischer 
(Fischer) to establish new standard broadeast stations at Smithfield and 
Newport News, Virginia, respectively, each to operate as a Class II 
station on the frequency of 940 ke, with a power of 10 kw, daytine only. 


| 
2. Au Initial Decision, FCC 61D-102, released July 11, 1961 
and a Supplemental Initial Decision, FCC 65D-16, released April 19, 1965, 
proposed grant of the Tidewater spplication for Smithfield. Oral argu- 
ment on exceptions to the Initial and Supplemental Decisions was heard 


before the Commission en bane on Decenber 9, 1965. 


3. Although, as will appear hereinafter, this erocerdine must 
be remanded for further hearing in light of our new policy on) Section 307(b) 
considerations,l/ we think that we shovld resolve at this juncture an out- 
standing multiple ownership question so that the parties hereto may be 
aware of the Commission's disposition of this matter. The multiple 
ownership question treated in the Supplemental Initial Decision is whether 
grant of the Tidewater proposal would be contrary to the provisions of 
Section 73.35(a) of the Comntesfon's Rules and whether circumstances exist 
which would justify waiver of the Rule, The Examiner concluded, among 
other things, that the provisions of Ssction 73.35(a) should be waived. 


———— —_______—— 
1/ Policy Statement on Section - n) Considerations for Standard Broadcast 
Facilities Involving Suburban Co {thes (FGC 65-1153). relersed Decendex 
27, 1965, 


A. 68 
R. 862 ~2- . 


Her findings and conclusions in the Supplemental Initial Decision are 
adopted, except for the ordering clause. Fischer exceptions to the Supple- 
mental Initial Decision Nos. I-4% inclusive, 6-9 inclusive, and No. 10 to 
the extent that it disagrees with the Examiner's conclusion to waive the 
multiple owmership rule, are denied. Exception No. 1 of the Chief, Broadcast 
Bureau end Tidewater exceptions Nos. 1 and 2 to the Supplemental Initial 
Decision are also denied, : 


& After the inclusion on April 30, 196% of the multiple ownership 
issue in the proceeding, the Commission issued its Report and Order (Docket 
No. 14731, FOO 6445, released Jame 9, 196%) amonding its multiple ower- 
ship rules. Although the Comission later released a Public Notice (FCC 
64-635, July $, 196%) relaxing the applicability of the new rules to applications 
which were in hearing status and which were the subjects of initial decisions 
prior to Jume 9, 196, the relaxation did not apply to the instant case because 
the 1961 Initial Decision did not considex the multiple ownership question. 
The Examiner allowed an evidentiary showing under both the old and new multiple 
ownership rules, and in her Supplemental Initial Decision made findings under 
both. While we are of the view that the new rules with their more stringent 
requirements apply to this proceeding, we agree with the Examiner's conclusion 
that waiver of these rules (Section 73035(a)) is warranted. The overlap of 
the 1 mv/m contour of the Tidewater proposal for Smithfield and that of Station 
WESR, Tasley, Virginia, in which two of Tidewater's principals own interests, 
will occur mainly over allarge body of water and adjacent, uninhabited marsh 
lands. The overlap was occasioned in large measure by the substantial salt 
water paths of high conductivity which occur between Smithfield and Tasley. 
Moreover, seperated as they are by large bodies of water, Smithfield and 
Tasley are clearly separate and distinct communities. Thus, we hold that 
the overlap of 1 mv/m contours does not ber a grant of the Tidewater application. 


5. Our examination of the Tidewater and Fischer applications 
discloses that both applicants’ proposed 5 uv/m daytine contours will penetrate 
the geographic boundaries of at least one other community of over 50,000 
persons and with a population at least tiice as large as that of each 
applicant's specified station location. Accordingly, we are persuaded for 
the reasons enunciated in our Policy Statencnt, supra, that a determination 
shovld be made in the proceeding whether each of these suburban proposals 
Will realistically serve its ou specified station location or some other 
larger community. We shall therefore revise the issues in this proceeding 
so that, in addition to the usual 307(b) evidence concerning the independence 
of a suburban comnmity fron its central city (much of which has already 
been adduced}, the perties nay fully explore all matters relating to the 
need for each of these proposals. Thus, each of the applicants will be 
expected to show the extent to which it has ascertained that its specified 
station location has separate and distinct programming. noeds, the extent to 
which these needs are not being not by existing standard broadcast stations, 


| 
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and the extent to which its program proposals will meet these needs. 
Additionally, each of the applicants will be expected to edduce evidence 
as to whether the projected sources of advertising revenues from within 
its specified station location ere adequate to support.its proposals as 
compared with its projected sources from all other areas. | 

6. An applicant who fails to establish that it will realistically 
serve its specified station location under the programming and revenues 
issue will be deemed to propose to serve the most populous community whose 
geographic boundaries are penetrated by its 5 mv/m daytime contour, unless 
the evidence establishes that it will realisticelly serve e third community 
whose’ boundaries ere penetrated by its 5 mv/m daytime countour. 2/ 
Accordingly, an issue will also be added to determine whether these 
applicants meet all of the technical provisions of our Rules, including 
Sections 73.30, 73.31, and 73.188(b)(1) and (2), for a station assigned 
to the appropriate larger community. Finslly, the burden of proof with 
respect to these additional issues will be upon the individual applicants 
in each instance. 3/ 


ACCORDINGLY, IT IS ORDERED, This 19th day of January , 1966, 
that this proceeding IS REMANDED to Hearing Examiner Elizabeth C. Smith 
for further hearing and for preparation of a Supplemental Initial 
Decision consistent with this Memorandum Opinion and Order; land 

I 


IT IS FURTHER ORDERED, That the issues in this proceeding 
ARE HEREBY ENLARGED as follows: | 


(a) To determine whether each of the proposals will 
realistically provide a local transmission 
facility for its specified station location or 
for another larger community, in light of all 
of the relevant evidence, including, but not 
necessarily limited to, the showing with respect to: 


2/ See paragraph 11 and especially footnote 1 appended Sele of our Policy 
Statement, supra, for the effect of such service to s third community. 

3/ The Commission notes that Fischer in a letter of January 3, 1966 has 
alleged, on the basis of information set forth therein, that grant of his 
proposal is consonant with our Policy Statemcnt, supra, end |remand is un- 
necessary. However, Fischer's contentions are premised upon his view that 
the Tidewater application must be denied because of the multiple ownership 
question, and that since he.is a "fully qualified applicant [all Section 
307(b) considerations would normally be rendered moot; and the Fischer 
application for Newport News would be automatically granted." Since we 

hold that Tidewater is not disqualified under the multiple ownership issue, 
and that waiver of the provisions of Section 73.35(a) io warranted, we are of 
the view that remand and further hearing is required as to both the Ticewater 
and Fischer proposals. 


| 
3 | 
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ahs 


(1) The extent to which each specified station 
location has been ascertained by each applicant 
to have separate and distinct programming needs 


(2) The extent to which the needs of each specified 
station location are being met by existing 
standard broadcast stations; 


(3) Tre extent to which each epplicant's program pro- 
posal will meet the specific, unsatisfied programm- 
ing needs of its specified station location; and 


(4) The extent te which the projected sources of 
each epplicant's advertising revenues within its 
specified station location are adequate to support 
its proposal, as compared with its projected 
sources from all other areas. 


{b) To determine, in-the event that it is concluded pursuant to 
the foregeing issue (a) that one or both of the proposals 
will not realietically provide e local transmission service 
for its specified station location, whether each such 
proposal meets all of the technical provisions of the Rules, 
including “Sections 73.30, 73.31, and 73.188(b)(1) and (2), 
for standard broadcast stations assigned to the most 
populous community for which it is. determined that the 
proposal will realistically provide a local transmission 
servicc. 


FEDERAL COMMUNICATIONS COYMISSION * 


Ben F. Waple 
Secretary 


eleased: January 20, 1966 


See attached Dissenting Statement of Commissioner Bartley 


DISSENTING STATEMENT OF COMMISSIONER ROBERT T. BARTLEY 


I dissent to the remand. 


Tidewater is in violation of Section 73.35(a) of our Rules on 
multiple ownership, and, in ry opinion, justification for a waiver has 
not been shown. 


As stated by the Broadcast Bureau in its exceptions, a waiver is 
not warranted where, as here, there is no demonstration of a compelling 
public need. Dover Broadcasting Company, Inc. FCC 65-404, May 13,1965. 


In the remand order, a waiver rests on the overlap occurring over 
a large body of water and uninhabited marshland; and on Snithfield and 
Tasley being separate amd distinct communities. However, substantial 
overlap occurs also over inhabited land, affecting 48% of the population 
in WESR's interference-fres contour and 5.7% in Tidewater's. Moreover, 
WESR's being the only station in Tasley and on the Virginie Eastern 
Shore militates against a waiver. 


With the disqualification of Tidewater under Section 73-35(a), there 
4s no need for Fischer to submit further evidence pursuant to our 307(b) 
Policy Statement, and I would grant the Fischer proposal. ; 


Before the 
FRDBRAL COMMUNICATIONS CODMISSION 
Washington, D. v. 20554 
In re Anolications of ; 
THE TINGSIATER BROADCASTING COMPANY, DOCKET 
TNCORPORATED 
Smithfield, Virginia 


EDTIN R, FISCHER 
Newrort News, Virginia 


) 
) 
) 
) 
) 
) 
) 
) 
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Anpearances 


Robert MN. Booth, Jr. 
Company, Incorporated; Willian P. Bernton and B. Theodore 


behalf of the Broadcast Bureau of the Commission. 


SECOND SUPPLEMENTAL INITIAL DSCISION 
BLIZASETH C. SHITH 


Preliminary Statement 


1. In view of the protracted length of this proceeding 
resume of its history will be helpful. The two above-styled 
tions were filed in Feoruary and May 1959, respectively, and 


originally designated for hearing on October 28, 1959 -- more 


seven years ago. The October 1959 Order of Designation also 
hearing some 30 other 
in other areas, along 
severances and grants 


or dismissals of others, the original mlti-party proceeding 


NO, 13243 
File No. BP-12814 
| 


DOCKET NO. 13248 
File No, BP-1311 


OF HEARING EXAMINS! 


FCC 67D-1 
94457 


on behalf of The Tidewater Broadcasting 
Nalilvek 
on behalf of Edwin R. Fischer; Larry 4. Berkow and Ernest Nas 


a brief 
japplica- 
were 
than 
set for 


applications for the same or similar facilities 
with the two instant ones. By reason of mesne 
of certain of the applications, and amendments 


Was 


severed into a number of smaller proceedings, one of which is here under 


consideration. 


| 
2. The hearing with respect to the originally specified issues 
relating to the two instant applications was held and the record thereon 


was closed by order released Harch 10, 1961. 
thereafter issued on July 5, 1961 (FOC 61D-102). 
relating to Tidewater and Fischer specified in the original 
Desipnation of October 1959 is set forth on pages 2, 3 and 4 
Initial Decision and the findings and conclusions based upon 


Initial Decision was 
(The text af the issues 
Order of 


jof such 
[the hearing 


record with respect thereto, as set forth in such Initial Decision, are 
| 


reaffirmed herein. ) 


ans 


3. Sudsequently, on August 3, 1961 (FCC 61-935), the Commission 
en banc, on its own motion, issued an order staying consideration of 
the two instant applications "panding further review by the Commission." 
On September 13, 1961, consideration of the Tidewater and Fischer appli- 
cations wes egein stayed by the Commission en banc (in Memorandum 

pinion and Order involving the application of Radio Americana, Inc., 
Docket No. 13245, CC 61-1100). Petition to lift the stay was denied 
by the Comission on November 15, 1962 (FCC 62-1176). 


4. No further ection was taken in this proceeding until April 30, 
1964, when the Comission issued an order (FCC 64-355 corrected) which 
reopened the recoré and directed that a further hearing be held on a 
newly specified issue. = The order of remand also provided that 
= Fe/ne stay is to remain in effect until further order of the Commission." 


5. The hearing with respect to the new issue specified in the first 
remand order (#CC 64-355) was held on various dates in May, September, 
and November, 1964 and the record closed on November 30, 1964. The Sup- 
plementel Initie? Decision with respect to the additional issue specified 
in the order of remand, and based upon the evidence adduced at the further 
hearing, wes issued April 19, 1965 (FCC 65 D-16). Thereafter, oral argu- 
ment on exceptions to both the Initial Decision and the Supplemental 
Initial Decision was beard before the Commission en banc on December 9, 


1965. 


6. On January 20, 1966, a Memorandum Opinion and Order of the Com- 
mission was released in which the findings and conclusions of the Supple- 
mentel Initiel Decision were adopted by the Commission, except for the 
ordering cleuse, and it was specifically held that the ovorlap of 1 nv/m 
contours does not bar a grant of the Tidewater application. In this same 
Memorandum Opinion end Order (FCC 66-61), the proceeding was remanded for 
the second time in order that a Policy Statement (FCC 65-1153) on Section 
307{b) Considerations for Standard Broadcast Facilities Involving Suburban 
Communitigs, and released December 27, 1965, may be applied to this 
proceeding 
3/ Such issus reqaired a determination of whether a grant of the proposal 
of Tidewater would be in contravention of the provisions of Section 73.35 (a) 
of the Commission’s Rules with respect to multiple ownership of standard 
broadcast stations; and, if so, vhether circumstances exist which would 
justify waiver of the rule. Ths exact text of this issue is set forth on 
Page 2 of the Supplementel Initial Decision of April 1965. (FCC 65 D-16). 


2/ This Policy Statement requires the determination of whether a suburban 
proposal will realistically serve its own specified station location or 
some other larger commmity where, as here, applicants’ proposed 5 mv/m 
contours will penetrate! the geographic boundaries of at least one other 
community of 50,000 persons end with e populetion et least twice that of a 
respective applicant's specified station location. 


wr 75 
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7. The issues in this proceeding were, accordingly, enlarged to 
ada the following additional issues: 


(a) To determine whether each of the proposals will | 
realistically provide a local transmission facility 
for its specified station location or for another 
larger community, in light of all of the relevant 
evidence, including, but not necessarily limited) bao 
the showing with respect to: 


(1) The extent to which each specified station 
location has been ascertained by each applicant 
to have separate and distinct programming needs; 


(2) The extent to which the needs of each specified 
station location are being met by existing 
standard broadcast stations; | 
ne | 

The extent to which each applicant's program! 

proposal will meet the specific, unsatisfied 

programming needs of its specified station loca- 
tion; and 


| 
The extent to which the projected sources of each 
applicant's advertising revenues within its speci- 
fied station location are adequate to support its 
proposal, as compared with its projected sources 
from all other areas. 
To determine, in the event that it is concluded pursuant 
to the foregoing issue (a) that one or both of the pro- 
posals will not realistically provide a local transmission 
service for its specified station location, whether each 
such proposal meets all of the technical provisions of the 
‘Rules, including Sections 73.30, 73.31, and 73.188(b) (1) 
and (2), for standard brosdcast stations assigned to the 
most populous community for which it is determined that 
the proposal will realistically provide a local transmis- 
sion service. | 


8. Subsequent to the second remand, further prehearing conferences 
were held on February 8, February 28, and May 11, 1966, and evidentiary 
hearings were held on Mey 17 and 18, June 21 and July 21, 1966; and the 
record closed on the last named date. Supplemental proposed findings of 
fact and conclusions of law were timely filed by both applicants and by 
the Broadcast Bureau, and reply thereto was timely filed by Tidewater. 


A. 76 
R. 1342 = US 


Suvolemental Findings of Fact 


5. The supplemental findings hereinafter made are based upon 
evidence edéuced at the further hearing held pursuant to the second 
remand oréer. The applications here under consideration request 
authorizations to establish new standard broadcast stations at 
SmithSielé and Newport News, Virginia, respectively, to operate a 
Class II station on the frequency 940 kc, with a power of 10 kw, day- 
tine only. 


_- 10. In view of the Commission's new policy relating to Section 
307(b) considerations for standard brosécag stations in suburban 
communities, enunciated in December, 1965,2/ and since the proposed 
5 nv/m contours of doth applicants’ proposals would penetrate the 
geographic boundaries of at least one other community of over 50,000 
persons with a population at least twice as large as that of each 
applicant's specified station location, the issues in this proceeding 
were enlarged so that, in addition to the usual 307(b) evidence con- 
cerning the independence of a suburban community from its central city 
fench of which had already been adduced), the parties might fully ex- 
Dlore sil matters relating to the need for each of their proposals in 
the light of such new policy and in order to rebut the presumption which 
flows from the fact that the proposed 5 mv/m contours encompass the more 


populous comumity. 


1. Tidewater, applicant for a station at Smithfield, has sought 
to rebut such presumption and introduced additional evidence under 
Issue (a), looking to that end. Edwin R. Fischer, whose ‘application 
specified Newport News as the site of his proposed station, introduced 
no evidence in this second remand proceeding under the new Issue (a). 
and, thus made no attempt to reout the presumption that his proposal is 
in reality one for Norfolk end not for Newport News. 


Tidewater Proposal 


12. The Tidewater application specified Smithfield as its station 
Jocation. This city has e populetion of 3,010 persons and is located 
in Isle of Wight County, which has a population of 17,164 persons. 
Neither Smithfield nor any part of Isle of Wight County is in an urban- 
fzed or motropoliten area. While Smithfield is a part of the Tidewater 
Virginia erea, as ere the nearoy metropolitan or urbanized areas of 
Norfolk - Portsmouth, and Newport News-Hampton urbanized areas, it is 
situated across the Janes River from the Newport News-Hampton area, and 
across the James and Nansemond Rivers and the Hampton Roads portion of 
the Chesapeake Bay from the Norfolk~Portsmouth area. 


_3/Policy Statement on Section 307 (>) Considerations for Standard Broad- 
cast Facilities Involving Suburban Communities (FCC 65-1153) released 


December 27, 1965. 
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13. Smithfield and Isle of Wight County in which Smithfield is 
located are part of the Tidewater Virginia Area, which encompasses the 
southeastern corner of the State of Virginia and occupies about, 3,000 
square miles with a population of 800,000 persons. Such Area also in- 
cludes, among other territory, the Norfolk-Portsmouth urbanized area 
and numerous nearby counties. Smithfield lies approximately 2¢ niles 
northwest of Norfolk and 10 miles west of Newport News. 

14. In the Policy Statement, supra, the Commission spostpicnty. 
stated that where a proposal's 5 mv/m daytime contour would penetrate 
the geographic boundaries of more than one community with a population 
of over 50,000 persons and having at least twice the population of the 
applicant's specified community, the presumption which must be | rebutted 
will apply with respect to the largest of those communities only. Here, 
the 5 Dey contour of Smithfield would encompass Newport News as well as 
Norfolk, but under such criterion and the facts of this case, ¢onsidera— 
tion need be given only to Smithfield vis-a-vis Norfolk in a consideration 
of the Tidewater proposal. | 
| 
| 
| 


Engineering Considerations 


15. Detailed findings with respect to the engineering coverage of 
2the Tidewater proposal are set, forth in the July 1961 Initial Decision 
to which reference is made, 4/ The engineering evidence adduced at the 
4 second remand hearing shows the proposed Smithfield 25 mv/m and 5 mv/n 
contours. Conductivity values shown on Figure M-3 in the Rules and an 
, inverse field intensity of 570 nv/m for the proposed Smithfield operation 
were used to determine such proposed contours. The equivalent! distance 
¢ method was used where variable paths of conductivity intervened. All 
water paths were assumed to have a conductivity of 5,000 m.| The 
toSmithfield proposal places a 5 mv/m signal over all of the Newport News- 
Hampton urbanized area and all of the Norfolk-Portsmouth urbanized area. 
{It places a 25 nv/m signal over a portion of Norfolk but not over the © 
main business district theroof. it would, however, provide a signal 
t4intensity of 19.95 mnv/m to the furthest portion of the Norfolk main busi- 


ness district. | 
16. The proposed station would render a primary interference free 
service to 1,016,236 persons in an area of 6,584 square niles 2) 
including all of the following counties in Virginia: 
Gloucester (11,919), Isle of Wight (17,164), James City (11,539), Mathews 
(7,121), Nansomond (31,366), Norfolk (51,612), Northampton (16,966), 
Princess Anno (76,124), Surry (6,220) and York (21,583); and Gates 
County. (19,254) North Carolina. In addition to service to Smithfield 


2/ Soe pages 10-11, paragraphs 20-24, of such Initial Decision. 
| 


If the presently ponding application of Catonsville Erostcesy Company 
BP-16105) is granted, the interference free primary service area of 
Tidewator woulda be reduced to an area of 5,642 square miles, having a 
population of 970,682 persons. 
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Pidewater would place a 2 mv/m or better signal over all of the cities 
of Norfolk (305,872); Portsmouth (114,773); Newport News (113,662); 
Hampton (89,258); Suffolk (12,609); ani Virginie Beach (8,091), all in 
Virginia. 


Needs amé Characteristics of Local Communit 


17. In addition to! the evidence adduced at the original hearing with 
respect to the distinct and separate needs and characteristics of the 
Smithfield comunity, 6/\ at the further hearing this applicant adduced 
additional evidence under Issue (a) relating to the needs for a local 

ransmission facility ini Gnithfield. This additional evidence was in the 
form of written testimony from some 26 civic leaders and other persons 
who either reside or work in Smithfield. An analysis of their testimony 
follows: 


{a} Dr. A. C.| Rogers, a veterinarian who lives in Smithfield 
and practices in five nearby counties, is president of a local feed 
company and also aids in the livestock management of several large 
local farms, testified that there are unfilled needs for notifying 
the people in these areas of epidemics and new advances in preventa- 
tive medicine affecting the local livestock industry; that many 
times he has hed a need to notify local people of matters of imme- 
Giate concern to them and found that the only method was the local 
weekly newspaper 7/ which is often too late to be of mich immediate 
assistance. Dr. Rogers is also president of the Snithfield Little 
Theater ami active in local Boy Scout work. He testified that public 
service announcements (PSA's) would assist the local Boy Scouts and 
Little Tneater; that announcements concerning various productions of 
the Snitafield Little Theater had been sent to and made over stations 
WLPM, Suffolk; WIAR and WNOR, Norfolk; WVEC, Hampton; WGH, Newport News; 
and WAVY, Portsmouth, and some of the players from the Smithfield Little 
Theater had appeared es guests on the WIAR, Mildred Alexander Show. 
Until e representative of Tidewater contacted him relative to radio 
announcements, he had not considered the use of a radio station by 
or.on behalf of the Boy Scouts. He did not know of any request to 
or offer by ean existing station for the broadcast of such announcements. 


6] See findings made in the July 1961 Initial Decision. 


7/ As an example, Dr. Rogers testified that earlier in the month the hog 
raisers were struck with a severe virus in their baby pigs, causing the loss 
of thousands of such pigs. Because of this disease the income of many hog 
raisers will be adversely affected this year and this, in turn, will affect 
all business in the area. Had it been possible to notify the local hog 
raisers at once, he feels precautions might have been taken to keep the 
disease off of many farms. To his knowledge no radio station is now or 

has broadcast such information. 
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(b) According to fnne B. Driver, executive secretary | 
the Smithfield Chamber of Commerce, 8/-daily local news, com- 
mentary on area problems and local high school sporting events 
are not now being covered on a regular basis by any existing 
radio station and such programming is desirable; that on | 
January 20 and 21, 1965, WIAK, Norfolk, Virginia, broadcast a 
40-minute taped program "Operation Progress" sponsored and | 
paid for by the Smithfield Chamber of Commerce which included 
interviews with the Chamber treasurer, the town mayor, and | 
representatives of the two local packing companies. 9/ Other 
than this program, she had not considered use of a radio 
station by or on behalf of the Chamber of Commerce and she 
knows of no offer of air time ever having been made to the 
organization by an existing station. 


(c) Francis E. Turner, who is employed by the Isle of 
Wight County Department of Public Welfare, testified that PSA's 
for her department are needed, but knows of no request having 
ever been made to or offer received from any radio station /for 
broadcast of PSA's on behalf of her department. She had not 
considered use of a radio station by or on behalf of the County 
Welfare Department until a representative of Tidewater contacted 
her. According to Ruth E. Holland, the clerk of the Cirmit 
Court of the Isle of Wight County who lives in the Isle of |Wight 
Courthouse, PSA's are needed for the County Clerk's office, She 
knows of no request ever having been made to or offer received 
from any existing broadcast station to program such announcements. 
Until a representative of Tidewater contacted her relative!to such 
announcements, she had not considered the use of a radio station 
by or on behalf of the County Clerk's office. 
(a) According to Mary Newman Taylor, home economics exten- 

sion agent for Isle of Wight County, PSA's and programs relating 
to improving homemaking practices are needed, but she knows of 

no request ever having been made to or offer received from; any 
* existing broadcast station for such programs or announcements. 
Until a representative of Tidewater contacted her relative) to 
such programs and announcements, she had not considered the use 
of a radio station by or on behalf of the County Extension) office. 

| 


8/7 This organization will accept membership from a businéss and 
professional person in Isle of Wight County and in general| considers 
any area of about five miles from Smithfield to be its sphere of 
influence, 


The Snithfield Area Chamber of Commerce paid WIAR $200.00 "for 
station time and for the payment of a WIAR announcer to come to 
Smithfield to interview Town Officials and area industrialists who 
appeared on the interview announcements made over WTAR." 


asi — 


(e) According! to Mary W. Wells, who is employed by the 
Virginia Agricultural Extension Service as extension agent for 
home economics for the Isle of Wight County, PSA's and agri- 
culture programaing would be of value. She knows of no request 
having ever been made to or offer received from any existing 
broadcast station for such programs or announcements. Until a 
representative of Tidewater contacted her relative to radio 
programs and announcements, she had not considered the use of 
a radio station by or on behalf of the County Extension office. 
Clarence H. Stith, extension agent, with the Virginia Agricultural 

tension Service, testified that a radio station could be used 
for 4-H Club activity discussions and leader training. He knows 
of no request ever having been made to or offer received from any 
radio station for brozdcasting of programs by or on behalf of the 
County Extension office. Until a representative of Tidewater 
contacted him relative to radio programs and announcements, he 
had not considered the use of a radio station by or on behalf of 
the County extension office. Herbert L- Jones, the Isle of Wight 
Agricaltural Extension Agent, testified that if a station is 
established in Smithfield, he can use it to advantage to broadcast 
programs to approximately 600 farmers in the county; that no 
request hes ever been made to or offer received from any radio 
station for the broadcast of programs by or on behalf of the County 
Extension office bécause members of the staff do not normally go 
outside the county to appear on radio programs. However, one of 
the members of the Extension staff did appear on one 4-H Club 
program on WLPM, Suffolk, Virginia in 1965. Until a representative 
of Tidewater contacted him relative to radio programs and announce- 
ments, he had not considered the use of a radio station by or on 
behalf of the County Extension office. 


(£) 4. 2. dems, supervisor of agricultural education for 
eastern Virginia and mayor of Suithfield, testified that the FFA 
(Future Farmers of America) members in Smithfield have used radio 
to broadcast information about their Club activities, but no radio 
station is now broadcasting information about the FFA on a regular 
basis, and likewise no station is now broadcasting news about 
Smithfield on a regular basis. He knows of no request having ever 
been made to or offer received from any station for broadcast of 
sach programs and announcements. Until a representative of the 
Tidewater Broadcasting Company contacted him, he had not considered 
the use of 4 radio station by or on behalf of any of the FFA 
chapters in Isle of Wight County. Wayne C. Garst, the Extension 
Agent, Farm Management, for the southeast district of Virginia, 
is of the view that a local radio station could be used for inter- 
view programs and for PSA's. Until a representative of Tidewater 
contacted him relative to radio programs and announcements, he had 


sO 


not considered the use of a radio station by or on behalf of the 
Farm Management Division of the Extension Service and knows' of 
no request having ever been made to or offer received from any 
radio station for broadcast for such radio programs or announce- 


ments. | 


(g) George F. Walls, the postmaster of Isle of Wight, Virginia, 
who lives near the Courthouse at Isle of Wight, Virginia, west of 
Smithfield, and is presently the director for Civil Defense for 
Isle of Wight County, is of the view that PSA's of the time and 
place of Civil Defense meetings and to alert the public in jcase 
of a disaster could be broadcast if a radio station were readily 
available in the county. Programs prepared by national authorities 
on National Civil Defense could also be broadcast. Until a4 repre- 
sentative of Tidewater contacted him relative to radio programs and 
announcements, he had not considered the use of a radio station by 
or on behalf of the Isle of Wight Civil Defense and he knew of no 
request having ever been made to or offer received from any radio 
station for broadcast of such radio programs or announcements. 


(h) James 0. Branch, the town manager of Snithfield, is of 
the view that a radio station would be "of great value and jassist- 
ance in disseminating public information and announcements" for 
Smithfield activities. Until a representative of Tidewater con- 
tacted him relative to radio announcements, he hed not. considered 
the use of a radio station by or on behalf of the town of Smithfield 
and he knows of no request having ever been made to or offer 
received from any radio station for broadcast of such announcements. 


(i) Franklin E. Hall, a resident of Smithfield and currently 
president of the Smithfield Junior Chamber of Commerce, is of the 
view that PSA's are needed for his organization. Until a repre- 
sentative of, Tidewater contacted him relative to radio programs 
and announcements, he had not considered use of a radio station by 
or on behalf of the Smithfield JCC's, except in one instance which 
related to Smithfield Homecoming last year. WGH broadcast announce- 
ments requested by Smithfield in regard to this Homecoming, He 
knows of no other request ever having been made to or offer received 
from any radio station for broadcast of programs or announ¢ements 
on behalf of the Smithfield JCC's. 


(j) Robert J. Little, Jr., chief of the Smithfield Volunteer 
Fire Department, is of the view that PSA's would be of value in 
alerting volunteer firemen and in keeping citizens informed of each 
fire or life-saving call. Until a representative of Tidewater con- 
tacted him relative to radio programs or announcements, he/had not 
| 
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considered use of a radio station by the Smithfield Volunteer Fire 
Department and knows of no request having ever been made to or 
offer received from any radio station for broadcast of such programs 
or announcements. 5 


(x) James W. Eavey is superintendent of all the schools in 
Isle of Wight County, including the Gnithfield schools. He resides 
in Smithfield and testified that a local radio station could better 
handle the broadcast of announcements as to school closing and 
reopening due to inclement weather. Such announcements have been 
made on WRVA, Richmond, WIAR, Norfolk, WYSR, Franklin, and WAVY, 
Portsmouth. These announcements required a long-distance call to 
the home cities of these stations. No existing station is broad- 
casting programs relating to the Isle of Wight County school system. 
Until a representative of Tidewater contacted him relative to radio 
progrems and announcements, he had not considered the use of a radio 
station by or on behalf of the Isle of Wight County Public Schools, 
other than in reference to announcements of closing and reopening 
due to inclement weather. He knows of no request ever having been 
made to or offer received from any radio station for the broadcast 
of other programs or announcements concerning the school system. 


(1) Mrs. Charles W. White, president of the Smithfield Junior 
Woman's Club, is of the view that if a radio station is established 
in Guithfield, the station could be used to announce the Club's 
meetings and special events. Until a representative of Tidewater 
contacted her relative to radio programs and announcements, she had 
not considered the use of a radio station by or on behalf of the 
Junior Woman's Club. She knows of no request having ever been made to 
or offer received from any radio station for broadcast of programs or 
amouncements on behalf of her organization. 


(m) Rodham T. Delk, former mayor of Smithfield, is of the view 
thet a local radio station could be used for political broadcasts 
and for broadcasting of more extensive county news. 


(n) A non-denominational national religious shrine, St. Luke's, 
is located in Smithfield. A. BE. S. Stephens, a resident of 
Smithfield, is of the view that if a radio station could be estab- 
lished in Snithfield, it would be a wonderful opportunity to serve 
the area regularly by broadcasting joint religious services held at 
St. Luke's. Until a representative of Tidewater contacted hin 
relative to raiio programs or announcements, he had not considered 
use of a radio station by or on behalf of historical St. Luke's. 

He knows of no request having ever been made to or offer received 
from any radio station for broadcast of such programs. 
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| 
(0) Joseph A. Barlow, a resident of Smithfield, a past 

president of the Ruritan Club and a member of the Board of! 
Directors of the Isle of Wight County Farm Burean, believes that 
if a radio station were established in this area, the Ruritan 
Club and Farm Bureau could make use of its facilities for broad- 
cast of concerts of the Smithfield High School Band and to broad- 
cast a portion of "Boys and Girls State" from Smithfield High 
School. The Farm Bureau could use a local radio station to 
broadcast important Farm Bureau news and members could appear on 
agricultural programs to discuss various farm problems and) prices. 
Until a representative of Tidewater contacted him relative to radio 
programs and announcements, he had not considered the use of a 
radio station by or on behalf of the Farm Bureau. He knows of no 
request having ever been made to or offer received from any radio 
station for broadcasts of such programs or announcements. | 

| 

(p) Adelaide Little Gee, a resident of Smithfield, 

is of the view that a local station could broadcast | 
announcements for the Woman's Club of Smithfield. Until a repre- 
sentative of Tidewater contacted her relative to radio programs 
and announcements, she had not considered the use of a radio 
station on behalf of the Woman's Club of Smithfield, except in 
1964, when the major stations in the area were requested to make 
announcements about an antique fair sponsored by the Woman's Club 
of Smithfield. Such announcements were broadcast. Aside from 
this instance, she knows of no request ever having been mate to, 
or no offer received from, any radio station for broadcast of 
announcements on behalf of the Woman's Club of EERE 


(q) John H. Andrews, manager of the Colonial Funeral Home in 
Smithfield, is of the view that daily broadcasts of local obituary 
notices are needed. Until a representative of Tidewater contacted 
him relative to radio programs or announcements, he had_not consid- 
ered use of a radio station for broadcast of obituary notices. He 
knows of no request ever having been made to, or offer received from, 
any radio station for broadcasts of such notices on behalf of the 
Smithfield area. 


(r) According to S. A. Petrino, a resident of Smithfield, if a 
radio station is established in this area, the Kiwanis Club could 
utilize its services to broadcast excerpts from their horse show and 
to broadcast non-denominational devotional messages from the National 
Kiwanis Office. Until a representative of Tidewater contacted him 
relative to radio programs and announcements, he had not considered 
the use of a radio station by or on behalf of the Kiwanis Club. He 
knows of no request having ever been made to or offer received from 
any station for broadcast of such programs. 
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Jz., manager of the Snithfield office of 
ompany, is of the view that if a radio station 
in the Snithfield area, it could announce to 
he public without delay warnings about hurricanes, ice storms, 
snow storms, and any other general disaster that would likely 
disrupt teleohone communications. Om May 15, 1966, as a result 
of a Gisastrous fire in Smithfield, telephones in the Smithfield 
area were temporarily disabled. He called WGH, Newport News, 
WIAR, Norfolk, and! WLPM, Suffolk, to request that an announcement 
be made that service should be restored in about twenty-four to 
forty-eight hours.’ WIAR and WLPM made announcements as requested, 
+ he Gid not get’ an answer from WGI. Later he learned that WGH 
had carried a story in its news that service would be out for 
three or four days. He contacted a WOH reporter and requested 
that announcements be made that service should be restored in 
twenty-four to forty-eight hours, and the announcement was made. 
Until a representative of Tidewater contacted him relative to- 
radio programs and announcements, he had not considered the use 
of a radio station’ by or on behalf of the Home Telephone Co., 
except as above indicated. 


{t) Warren F. Taylor, secretary of the Smithfield Area 
Ministers Association, is of the view that daily devotional 
messages oy local pastors would be desirable and also that PSA's 
are needed. In past years, WGi and WIAR have made announcements, 


as requested, in connection with the closing of church services 
during snow storms. Until a representative of Tidewater contacted 
hin relative to radio programs and announcements, he had not con- 
siderea the use of a radio station by or on behalf of the Ministers 
Association, except insofar as announcements concerning the closing 
of churches due to inclement weather. 


(a) Harold C. Taylor, the sheriff of Isle of Wight County, 
is of the view that if a radio station were established in the 
isle of Wight area, he could use it to keep the people informed 
on an hourly basis announcing missing persons, stolen property, 
escapees and people wanted in violation of the law and to report 
to the people any disaster occurring in the area. Some of the 
stations in Norfolk and Newport News call him about big news 
stories such as a recent plane crash in Isle of Wight County, but 
that to his knowledge no radio station checks with his office on 
a@ regular basis. Until a representative of Tidewater contacted hin 
relative to programs and annouricements, he had not considered the 
use of a raiio station by or on behalf of the Isle of Wight County 
Sheriff's Office. 


(v) Willian A. Gwaltney, chairman of the Snithfield Planning 
Commission, is of the view that PSA's on behalf of such Commission 
are needed. Until a representative of Tidewater contacted him 
relative to radio announcements, he had not considered the use of 
a radio station by or on behalf of the Town Planning Commission. 
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18, Agriculture and livestock raising are the major comonents 
of the local economy. The Smithfield and Isle of Wight County area, 
while moving toward urbanization, is not now urbanized and relies heavily 
on farming in its economy, Farm equipment and supply businesses serve 
the agriculture interests and play an important role in the| areats 
commerce, The raising of peanuts, hogs, corn end soybeans provide the 
livelihood of many residents, The processing of pork is the major 
industry of Smithfield, employing some fifteen hundred persons and handling 
about sixteen thousand hogs per week. The widely known Smithfield ham 
and many other pork products are produced in these local packing plants. 
Isle of Wight and other nearby counties produce pork for these meat 
packing plants. Likewise, the seafood industry plays an iportant role 
in the economic life of Smithfield and adjacent areas situated on the 
west side of the James River, that river and its tributaries providing 
fish, clams, oysters, and crabs which are processed in Toca plants. 


Pronosed Progra Service | 
= | 
| 

19, Extensive findings of fact concerning the progranm/|policies and 
proposals of the applicants appear in the Initial Decision (peragranhs 46, 
47, 53 and 54). Wo additional. evidence as to programing proposals was 
offered by either anplicant. | 


The Extent to Which Existing Stations are Meeting Sri 


20, As found in the Initial Decision (paragraph 21 thereof), four 
existing standard broadeast stations provide a primary signal (2 nv/m or 
greater) to Smithfield: WRAP, 850 kc, 5 kw, and TAR, 790 Ke, 5 kw, both 
in Norfolk, Virginia; WGR, 1310 ke, 5 kw, and WrID (formerly WYOU), 1270 ke, 
1 kw, daytime only, both in Newport News, Virginia. 
| 

21. Tidewater used two procedures in its effort to ascertain the 
service rendered by existing stations for and on behalf of arsanizations 
in the Smithfield commnity. First, the civic, charitable, agricwitural, 
religious and service leaders of the commmity were asked (2)) what offers 
of time or facilities had been received from existing stations, (2) what 
requests they had mace for time on the facilities of existing stations, 
and (3) what use had actually been made of existing stations; and, second, 
written interrogatories were submitted to the stations which! provide a 
2 mv/m signal to Smithfield and a 0.5 mv/m signal to the surrounding rural 
areas. 


| 

22, Public witnesses, as found in parasraph 17, suora,| testified 
that, the organizations hereinafter named had not been offered, had not 
requested specifically, and had not used the facilities of a broadeasting 
‘station, except on the few occasions noted, even though each! had a need 
for publicity or other services of a local. radio station: Smithfield 
Rotary Club; Smithficld Boy Scouts; the Smithfield Chamber of Comnerce, 
except for purchase of time on one Norfolk station; the Wer fare Departnent 
of Inte of Sight County; the County Clerk's Office; Ube County Extension 
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is obtained from local officiels and the state highway patrol. The 

station broadcasts PSA's in behalf of groups and orga nizations in 

Smithfield and Isle of Wight County. In the seven-day period preceding 

receipt of gnterrogatories , 15 PSA's were broadcast by the station on 
Ls 


behalf of Smithfield groups and 20 on behalf of Isle of Wight County 
groups. | 


27. Station WEAR, Norfolk, broadcasts PSA's on behalf of organizations 
in Smithfield and Isle ot Wight County; information as to school openings 
and closings for Smithfield and Isle of Wight County; and information as to 
driving conditions in Smithfield and Isle of % Tight County during inclenent 

weather. On special occasions, WEAR will broadcast directly from 
Smithfield. Station WEAR originated two days of broadcasting ao Or 
Smithfield when the Smithfield Packing Co. plant onened recently. Students 
from Smithfield have participated in WAR s "Prep Roundup" progran. 


| 


= : : ee 
28. WGH, WRAP and WAR are regionzl stations serving th Tidewater 
A s 
| 
i 
| 


2 
Virginia area. Sicnificant Smithfield news is reported in the stations’ 


local (Tidewater Vi irginia) newscasts. 
x - °o ~ Pp - 
Projected Sources of Revenue 


29. Vernon H, Baker, Tidewater's president, testified concerning the 
basis of his projections of revenue, Such projections were based upon his 
familiarity with Smithfield and the Tidewater Virginia area,|/and a list 
of business establishments in Smithfield and nearby towns, which he 
regarded as possible advertisers on the station, compiled from the 
classified section of the Smithfield Telephone Directory. Non-commercial 
and professional persons and organizations, such as Coctors,| dentists and 
churches, were not included in the list. or the 156 business establishnents 
listed, 101 were in Smithfield, 28 in Windsor, 15 in Crittende 2n, 21 in 
Chuckatuck, and 1 in Zvni., 821 of these commmities are within the 
Smithfield local telephone exchange area and are located within 10 miles 
of Smithfield, Tidewater also adduced in evidence a report of the 
Smithfield Planning Commission SEES "Land Use, Pogulation, and 
Feonomy" nf which shows annnel retail sales in Smithfield of | $6,252,670, 
meprevent er 575 of Isle of Wight County's total of $12,025, 000. 

Wholesale establishments in Smithfield ease conduct an annual sales 

volume of $466,382, whi ich is approxinately three-fourths of the total whole- 
snile business in the County of Isle of Wight. Based upon his knowledge of 
the area and his Smenianeene) and studies, Or. Baker estimated that 2055 


IJ A pndlication of the Governor's Office, Commonwealth ef Virgina, 
Vivision of Industrial Develevment and } Planning, December 1962. 

12f Baker's experience has included operation of stations in| small commni- 
ties, including Station WESR at Tasley, on the Eastern Shore or eee 
The Tasley stabion hod first-year revenues of about $80,000 and by 1965 it: 
revenues had in nee to wbout $125,000. The population of, the Tasley 
community is less than that of Sinithfield and t the interference-free popvla- 
tion of Station WESR is many fold less than that within the operation 
proposed by Tidewater. 
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of the first year’ t 79,000 would come from local advertisers 
i.e., "businesses e / ht County area and adjacent areas” 
at otal revemnes would come from retail 
ané the remainins 25 vould come 


2. 


vtea ee es advertise i.e Ning their vroducts throughout 


SS- - 


the area. 


30. In connection 3 tLising revenues, it is noted that of the 
eight radio stations shi sponded to the interrogatories, three stations 
(daV¥, WEAR ond WCE) 'é ined to answer the Question relat tive to 
eS oe of om in Smithfield and Isle of Wight County, 

D) answered categorical ly in the negative, 
aio one (RAP) replied ertising was not sclicited on a regular 
basis in that area. 


Fischer Proses2t 


Sl. Edwin R. er specified Nexport News as the station location 
in his application. The Fischer proposal will provide 5 nv/m service to 
ai of Rorfolx ©, Virginia, and will provide 25 mv/m service to 96% of the 
main industrial area and 47% of the main Dusiness Gistrict of that city. 
nes balance of the main musiness district wovld receive a minimum signal. 

27 ae acne mow states that he "is satisfied to have his 
the nea Sec. 307(0} criteria, by the standards 
station. To that end, if waiver of Sec. 73.30 
of the 2 ¢ in order to allow the maintenance of main 
studios at x ~- rather then in Xorfoik or at the station's 
transmitter near BS ~~ the hereby requested." Fischer, 
thus, Gid not attiemt to rebut the x 1 which flows from the fact 
nat his proposal will provide mV) D over all of Norfolk. 


so amend his apnlication. 
tions for Standard Broad 
Secure, specifically 
th2* £ th hear i to reout the oresumtion, he will 
ve treated larger community 7 and required to meet 
all of the technical provisio our Rules, including Sect tions 73230, 
73-31, and 73.2 182(>} (3) and (2), for stations assigned to that larger 
commmity. An applicant nee eS those technical “requirements will be 
permitted to prosecute his proposal as if he were an applicant for that 
larger com uty. However, wi recorded only the 307(o) preference 
to which that larger. cormur anity =64 . saan be £ aes only unen 
the condition that he enend 4 : lerser 


eo Se 


community es his station 


The Polse cy: 
cast Facil 
provices t 


+ 
Yor ae ity 
Q 


Sy pe 


fp we 
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32. This proceeding has been in hearing status for nor 
seven years. After the Initial Decision was issued, it was 
by the Comni.ssion en bane from August 3, 1961 (FCO 61- 
March &, 1965 (FCC 65-161). Thereafter, the proceedin 
and remanded for consideration of a then new policy of 
Commission relating to common ownership and control of stati 
it affected Station WESR at Tasley, Virginia, and the Tidew 
proposal, Such new policy had been embodied in an amendment of 
Section 73.35 of the Rules on June 9, 196% (FCC 64-5), Thereaf 

a Supplenental Initial Decision was issued on April 19, 1965. The 
findings made in (1) the Initial Decision (FOC 61D.1023 released 
July 11, 1961, and (2) the Supplemental Initial Decision (FC 650-16) 
released April 19, 1965, are hereby reaffirmed and incorporpted by 

i} 


reference in this Second Supplemental Initial Decision. 


s 
i 


Conclusions | 
1. It is undisputed that both of the applications involved in 
this proceeding nust now be considered in the light of the new 
suburban application policy enunciated by the Comzission on|Decerber 27, 
1965, since both proposals would place a 5 mv/m signal over|a2i of 
Norfolk, The population of the most populous community, Norfolk, is 
far more than twice that of Tidewater's princival community, Smithfield; 
and, likewise, the vopulation of Norfolk is more than tice 
Fischer's principal commmity, Nexport Ness. The Tidewater |i 
casting Compeny, Incorvorated, specified Smith@icld z 
location in its apolication and has remained steadfast in that station 
location specification. While Fischer specified Newort Nevs as his 
station location in his application, he now represents that he is” 
"satisfied" to have his application considered as one for Kdrfolk. 


| 
2. Three separate evidentiary hearings have been hel¢ | 


ayplications. Much of the evidence adduced at the first o 


iJ The applications were designated for hearing by an Order r 
Cctoker 23, a full comparative hearing was held and anj Initial 
eased on dwiy 11, 1961. Shortly after the iksuance of 


22, 
such Initial Decision, the Comission en bane entered a st thereof 
wie x ’ — << 

which remained 


another hearing whi the Supplemental Init 
thereon was r 065, Stil a third he 
ordered after aloption of the new "suburban" 

after oral argument en excention to the first v 

That hearing, held pursuant to the second remand Ordus, 


of this Second Supplemental Initial veeision, 


held in the sumer an? fait Bates hy 

the nev "sudurdan™ apoltication Tidew ly relies upor 
the earlier evidence, Out also presented a 

Specifically to the new issues set forth in the second remand order 
pursuant to which the instant hearing was held. Except for an enzineer- 
ing exhibit, Fischer adduced no evidence under the new issnes. 


3. As hereinbefore indicated, the Comission, in Decerber, 1965, 
als 


issued 2 policy statement establishing new criteria for Section 307d) 


aes 
consideration of applications for standard broadcast facilities in 
suburban communities (6 RR 2¢ 1901), in which 3¢ was poirted ovt that 
ever a period of years, the Comrissicn had become increzsinely concerned 
with applications for nex standard broadcast stations in suburbs of 
larger cities. In the new policy statement, supra, the Commission 
specifically hele that: 


"ye are convinced that the objective evidence of an 
applicant's proposed coverage, which reflects the engineering 
factors of ground conductivity, frecvency, and power, is 
sufficient to raise 2 onestion as to whether the vropos2l 
¥il? de a realistic local transmission service for its 
sneci fied corwnity or merely enother recention service, 

Inde that as their’ power and 
coveraze are increased to serve larger numbers of versons, 
Stations in metropolitan areas often tend te seek ont national 
ané regional advertisers and to identify themselves with the 
entire metropolitan area rather than with the particular needs 

£ their specified commmities. For these reasons, it will 
be ovr policy in the future under Section 307(b) to examine 
every application for new or improved stendgard broadcast 
facilities to determine: (1) whether the applicant's proposed 
5 daytime contour would penetrate the seographil 
boundaries of any cowrmity with a population of over 50,000 
persons ani having at least twice tre popvlation of the 
applicant's specified cormmity. 
found to occur, a presumption will arise that the appli 
realistically provoses to serve that rger cormunity rat! 
than his specified comrmnity. Where est descrined ahove 
indicates penetration of each of two or more larger commnities, 
the presumption will apply with respect to the largest of 
those commmities. ... (Emphzsis supplied.) 


neu policy is intended to provide an accommodation 
of heretofore apparently conflicting allocation consideretions. 
Woile we still wish to discourage any vrovosal that will be 
merely a sub-standard certrzl city station, we are persuaded 
that many developing and deserving snburvan comnunities should 
be afforded an opportunity to ootein a first local transmission 
service. Horeover, while we wish to encourage each applicant 
to propose as mech power as he will need to comply with our 
allocation rules, every ayolicant who falls within our test 
Will be required to demonstrate that his proposal is desiened 
to provide a realistic local transmission service for his 


=0= 


., 


applicant's proposed coverage is a reasonzble va for 
inauiry into that apolican nt's intent, since the propass: 
a 5 mv/m daytime signal into a community of at least 50) 
persons and over twice as large as the applicant's soec 
community generally results in the propagation of a com: Rereers 
Signal over a heavily populated area of substantial size, and 
since service to such an area has often led to ovr licensees! 
serving the transmission and reception needs of that area rather 
than the transmission needs of their specified communities. 
| 
"During the course of an evidentiary hearing to determine, 
inter alia, whether an applicant will realisticall serve his 
specified | community or another, larger commmity, that applicant 
will be required to rebut the resumption that will have arisen 
because of his vroposed coverage. Thus, in 4 tion tol the usual 
307(b) evidence concerning the indenendence of "o\ from its 
central city, an anolicant will he exnected, mder our r 
to _adeuce evidence ak ae hearings showing the extent tol 
has ascertained that soscilied co ity has separate and 
Sistinet orescranmins needs, The varties will then be permitted 
to show the extent to which that commnity's needs are being ret 
by existing standard broadcast Stations, and the app’ 
be expected to show the extent to which his progran ¢ 
meet the svecific, wnsatisfied programming needs oF 
comaunity. At the same time, al although zy would not 
be determinative, such 
evidence as to whether ae Pro ected sources. of padvertising | 
peedoort 


| 
| 
“specified community. We are convinced that re Bee nce upon 
jin 
| 


th the sources from 


"If an applicant sustains his burden wider the specifies 
‘ 


issues and rebuts the presumti on, he will be treated 


applicant for his svecified community and eccorded 211 of the 
307(») const eee ions ames oe theres rom. However, i 
he will be treat 


2s an nlice ere C Y ty and reac 
———————————E————— Eee 


i 
a 


recuirement : -L be pe tted to prosecute his 
Goons as 3 he were an Seem N for that larger cormunity. 
However, he will be accorded only the 307{b) preference |to whi ich 
that larger c repens is entitled and © x aa be aEanves only unon 
the “condi tio: tha 
Jarenr ‘Yr community 2s hiss! 
an ee ni wno Sails to Saou enowor presi 2 
mcet all. of the technical reauirenents roe that ae 
corumaity recy be denied." (Suphasis supplied. ) 
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: . : | 
would come from retail businesses in Norfolx and Newport News, and 
that the remaining 25% wovld come from regional advertisers, i.e., 
ones selling their products throughout the area. These estimates 
ce 


were prepared by Dr. Baker upon the basis of his experience in 
operating stations in small communities, such as Tasley and 
Christiansburg, Virginia, his knowledge of the Smithfield erea, 
studies of economic data, compilation of a list of potential business 
advertisers in Smithfield and nearby areas served by the local. 
telephone exchange, and studies and interviews made in Smithfield 
and Isle of “ght County. The nrojected sources of advertising 
revenues from Smithfield and nearby areas (all situated on the vest 
side of the James River), together with regional aAvertising, 
separate and distinct from that derived fron metropolitan er urbanized 
areas, are sufficient to enable the proposed Tidewater station to 
operate as a small city and rural area station rather then as a large 
city station, and it is so concluded, Moreover, Tidewater has 
emphatically represented to the Commission thet the proposed station 
will be so operated. Fischer offered no evidence under ti 

Issve (a)(4) which contemplates evidence as to revenue sources. 


9, The evidence clearly supports the conclusion that Tidewater 
has sufficiently rebutted the presumption, flowing from the fact that 
its 5 mv/m contour encompasses Norfolk, and has realistically shown 
that its pronosal will provide a local transmission service at its 
specified station location, Smithfield. On the other hand, Fischer 
made no attempt to reout a similar presumption relative \ his proposal 
and, in fact, stated that he is "satisfied" to have his application 
considered as one for Norfolk, The Commission has specifically 
pointed out that if such a presumption is not rebutted, it must be 
determined whether the proposal in question meets all the ‘technical 
provisions of the Rules, including Sections 73.30, 73.31 and 
73-188(b)(2) and (2). 


10, Section 73.188(b) (1) and (2) of the Rules provides that a 
transmitter site should be selected te orovide (1) a minimum field 
Sntensity of 25 to 50 mv/m over the business or factory areas of the 
principal city, and (2) a minimun field intensity of 5 to 10 nv/n 
over the most distant residential section. Fischer's propesal would 
not satisfy the first of these requirements since only Lee of the 
main business district of Norfolk would fall within the proposed 
25 mv/m contour. Wo showing was made as to the signal strength over 

al reawirements are met, then the ay plicati nm may be 
considered for Section 307(b) purposes as one for the most populous 
community, However, in the event an application is considered as one 
for the larger populous community, certain procedural requiremcnts 
mist also be met, including amemiment to the application to show 
change in the specification of the principal commmity proposed to be 
served, location of studio, etc. 


| 
\ 
| 
| 
| 
| 
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the factory areas of Norfolk. He has shown that a Signal of at east 
17 mv/m would be provided te all of the main business district, but 
offered no other evidence to support a waiver of the rule. It must, 
therefore, be concluded that Fischer's proposal would not comply vith 
Section 73.250() (1), and sufficient shoving has not been made to 
support a waiver of such sub-section of the Rules. The vroposal would 
place a 5 rv/m signal over all of Norfolk and thus complies with the 
requirement of sub-section (»)(2) of Section 73.188 of the Rules. 


M1. Section 73.30(a) of the Rules reouires that the main studio 
the principal commnity or at the transnitter. Fischer's 
in this respect establishes that his main studio would be 
n Newort News at a site therein to be determined. No 
emendrent to the application has been submitted showing change in the 
rein studio location. Likewise, no showing has been made to support a 
waiver of the Rule, in the event Norfolk is assymed to be Fischer's 
principal commnity. 

32. As shown by the findings of fact set forth in this and the 
tuo prior initial decisions in this proceeding, and the entire record 
of this proceeding, Tidewater has successfully rebutted the presumption 
that it is an applicant for a Horfolk station, under the new 307(o 
suburban policy due to the fact that its proposal would place a 5 mv/n 
signal over Horfolk, and it contimies tc be an applicent for authoriza- 
tion for the first local station at Smithfield, Virginia. Fischer, on 
the other hand, has failed - in fact made no effort - to reout the 
same presuxption 2s to his proposal for Newport News and has categori- 
cally stated that he is now "satisfied" to have his application 
considered as one for a Norfolk station. Assmaing thet the Fischer 
proposal is considered as one for a Korfolk station, his proposal, 
as elsewhere discussed, is not in compliance with the requirements of 
Sections 73.30 and 73.1685(b){i) of the Rules and sufficient justifica- 
tion for the waiver of such requirements has not been shown. 


13. Koreover, Section 307(>) of the Commnications Act of 1934, 
as amended, requires that the Tidewater application be preferred over 
that of Fischer, whether considered to be one for Norfolk or one for 
Newport Ness. Horfolx has four local AM stations, seven Fif stations, 
and three television stetions fone for CP only) for lecal transmission 
service to its inhabitants of] and, in addition, the oly receives 
primary reception service from several. other stations. The relation- 

* ship between Smithfield and Forfolk is not that of one existing o¢etween 
the more populous cénter in the same urbanized area and its satellite 
commnities, such as the Washington, D. C. Uroanized area referred to 


RJ Records of the Comission officially noted. 


5] The service to Heaport Hews is set forth in the Initial Decision. 
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by Fischer in his proposed findings and conelusions.4/ In the case 
of Smithfield, it is not a part of the Norfolk Urbanized srea or the 
Norfolk Standard Metronolitan Statistical Area. In fact, it is not 
a part of any such area, In consideration of Smithfield, it is 
significant that the U, 3. Census Bureau in its report on| the 1960 
Y, S. Census did not find the existence of comnon general | social and 
economic characteristics or other criteria sufficient to inelite 
Smithfield in the Norfolk urbanized or metropolitan statistical. areas. 
It is also of interest to note that while the highway distence between 
the two cities is about 19 miles, travel between them recnires the 
payment in each direction of substantial bridge and tunnel toll fees 
because of water barriers, and that the two communities are in 
different telephone exchange areas. 

14, The Broadcast Bureau places great emphasis on the power and 
frequency proposed by the applicants. To follow the theory set forth 
in the Burean's proposed conclusions to its logical end wovld require 
denial of any proposal for a suburban station which would) use more 
than minimal power and utilize other than a local frequency. Such 
interpretation of the policy statement is too restrictive. 

| 

15. The application of Fischer must be denied for the reasons 
set forth in the Initial Decision and for the further fact thet he has 
not shown in the further hearings that his application should be 
preferred over the Tidewater application, whether his proposal be 
considered as one for Newport News or Norfolk | 

16. The Commission has already waived the provisions of 
Section 73.35 of its Rules with respect to the Tidewater application 
and has specifically held that the overlap of the 1 riv/m contours of 
Station WESR2, Tasley, Virginia, and that of the Tidewater! proposal 
does not var. a grant of the latter (Memorandum Opinion and Order (FCC 646- 
61), released Janvery 20, 1966). | 

17. The conelusions in the Initiel Decision and the) Supplemental 
Initial Decision are hereby reaffirmed and it is again “ie orate 
based upon the findings and conclusions in a1 three of he Initial 
Decisions in this proceeding, that the pvblic interest, cpnvenie nce 
and necessity would be served by a grant of the appl Scation of The 
Tidewater Broedcasting Company, Incorporated, and the denial of the 
application of Edwin R, Fischer. 


| 
6] The suburban communities of Silver Spring, Wheaton, h om ineside, 
Bethesda, etc, cited by Tischer are in each instance a part of both the 
Washington, D. C, Uroanized Area and the Washington, D. “ell Standard 
Metropolitan Statistical Area established by the Census Bureau in 
connection with the 1960 U. S. Census. The Census Sureau! determined 
the extent of these areas on the basis of location, community of 
interests, accessibility, density of population, and the fact that 
the comonents of such areas are all situated in the same! "integrated 
social and economic system". 


IT IS, ACCORDEIGLY, ORDERED, This 15th day of January, 1967, 
that unless an appeal from this Second Supplemental Initial Decision 
is taken by one of the parties or the Commission reviews it on its 
own motion in accordance with the provisions of Section 1.276 of the 
Rules, the application of The Tidewater Broadcasting Company, 
Incorporated, for a'iconstruction permit for a new standard broadcast 
station to be operated on 940 kc with a power of 10 kw, daytime only, 
at Smithfield, Virginia, IS GRANTED, and that the application of 
Ederin R, Fischer for the same facdlities to be operated at Newport News, 
Virginia, BE and the same is hereoy DEIED, 


aa @ 

CR laa Qe aes L— 7D Se : 
Blindbeth C. Smith \ acre 
ss ring pans 


Pa. 


Fe eral Communications Commision 


Released: January 17, 1967 

and effective 50 days thereafter 
subject to the provisions of the 
Rule cited in the ordering clause 
above. Sxceptions, if any, rmst 
be filed within 30 days of the 
release date Less an extension 
is duly granted. 
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Interrogatories from Existing Stations 


| 


Specific responses to significant questions by stations placing a2 wy/m 
Signal over Smithfield were as follows: 


Question ITI: "Please list the principal commnity or communities 

to which your station directs its service?" 

The replies were as follows: | 

WRAP: "The principal communities to which WRAP éirects its 

service are Norfolk, Portsmouth, Newport News, Hampton, Virginia 
Beach, Suffolk, Gloucester and Chesapeake, Virginia. |In eddition, 
the station serves numerous other communities which are smaller in 
size than the principal communities listed above." 


WTAR: "WAR Radio-TV Corporation principally serves Tidewater, 
Virginia area. Enclosed is a coverage map showing 42 counties in 
Virginia and North Carolina served by WAR Radio-TV Corporation." 


WGH: "Norfolk, Hampton, Newport News, Portsnouth, Virginia 
Beach, Chesapeake, York County." 


WIID: "The principal communities served by WIDD! were identified 
in the application for assignment of license as Newport News and 


its sister city, Hampton. This continues to be the case." 
| 


Question IV(a "if possible, please state the approxinate percentage 
of your Station" $ current local news programming which is devoted to 
Local news of Smithfield and/or Isle of Wight County 


The replies were as follows: 


WRAP: “It is believed that the vercentage of the station's 
current local news programming which is devoted to lotal news of 
Smithfield and Isle of Wight County, Virginia, is SOSES 0759." 


WAR: "It is impossible to answer this question| since station 
WTAR does not keep records showing the amount of news| devoted to 
each community it serves." 


WGH: "Practically none." 


WTID: "Station WTID does not broadcast local news directed to 
Smithtield or Isle of Wight County." 
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Question IV(b)}: "Describe the criteria employed by your station to 
Geternine if news items originating in Smithfield and/or Isle of 
Tight County should be included in your station's lecal news 
broarcasts.” 


The replies were as follows: 


WRAP: “The significant news of Smithfield and Isle of Wight 
County is included in the station's local news broadcasts." 


WIAR: "The criteria erployed by station WTAR is whether or 
not such local news items are of significant importance to affect 
the business or social activities of Smithfield and/or Isle of Wight 
County.” 


WH: "If considered of general, regional interest, our newsmen 
would contact appropriate officials." 
Question IV(c): “Describe the sources from «which your station obtain 
local news of Smithfield and/or Isle of Wight County." 
The replies were as follows: 


WRAP: “Local news of Smithfield and Isle of Wight County is 
ootained principally from the Associated Press newswire." 


yran: "Station WEAR obtains its local news primarily from 
talking with the various civic leaders and business firms and law 
enforcerent agencies in Smithfield and/or Isle of Wight County." 


WGH: "As above--xe maintain no stringers in that locality." 


Question IV(a): "Does your station maintain local news gathering 
facilities in Smithfield or Isle of Wight County? If the answer 
is yes, please descrive such facilities in detail, including the 
names of any persons employed there as news correspondents or 
stringers," 


The replies were as folloas: 
WRAP: "No.” 


WAR: "No, station WAR does not maintain a local news 
gathering facility in Smithfield and/or Isle of Wight County." 


Wot: "No,* 
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Question V(a): “Please state whether it is your station" S policy 
to broadcast public service announcements on behalf off groups and 
organizations in Smithfield and/or Isle of Wight County.” 
The replies were: | 
WRAP: "It is the station's policy to broadcast public service 
announcements in behalf of groups and organizations in Smithfield 
and Isle of Wight County." 


WTAR: “Yes, station WIAR does make public service announcements 
on behalf of groups in Smithfield and/or Isle of reel County." 


WGH: "Yes, when requested." 


WTID: Station WIID broadcasts public service announcements on 
a regular basis. However, because of the geographic lack of proximity 
between Smithfield-Isle of Wight County and WiDD, no publi ic service 
announcements on behalf of groups in Smithfield and Isle of Wight 
County have been broadcast since Big T Corporation acquired the 
ownership of the station." 


Question V(b): "How many such announcements have beer broadcast by 
your station in the seven days imnediately preceding receipt of these 


interrogatories?" 


The replies were: 


| 


WRAP: "In the seven days immediately preceding receipt of the 
interrogatories, about 15 public service announcements were “roadcast 
by the station in behalf of Smithfield interests and about 20 in 
behalf of Isle of Wight County interests." 


i 
| 


WIAR: "Station WIAR has not broadcast any such announcenents 
in the seven days immediately preceding receipt of these 
interrogatories." 


WGH: "None." 
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Question V(c): “Identify the Smithfield and/or Isle of Wight County 
organizations on whose behalf such announcements have been broadcast." 


The replies were: 


WRAP: “The organizations on whose behalf such announcements were 
broadcast by the station include Smithfield, Virginia Civic League; 
Senior Class, Georgie Tyler Eigh School, Windsor; Grace Union Chapter 
£56 OES, Smithfield; 9-60 S & S Club, Smithfield; Carrsville Wood- 
peckers; Smithfield Porkers; Bailey Pontiacs, Chuckatuck; 

New Jerusalem Chirch of God in Christ, Carrsville; VC Temple Church 
of God in Christ, Rt. 32, Isle of Wight County; Little Zion Baptist 
Church, Smithfield; Christian Home Baptist Church, Windsor}; 
Missionary Sety, Christian Home Baptist Church, Windsor; and 

Mt. Tabor Church! of God in Christ, Smithfield, Virginia." 


WEAR: "Such public service announcements have been broadcast 
on behalf of the Rotary Club, Ruritan Club, as well as the various 
schools in these areas." 


WOH: No response. 


Question ¥{é): "How many public service announcements of all types 
were broadcast by your station in the seven days immediately preceding 
receint of these interrogatories?" 


The replies were: 
WRAP: "Approximately 900 public service announcements of al 


types were broadcast by the station in the seven days immediately 
preceding receipt of the interrogatories." 


WAR: "Yo such announcements were broadcast the seven days | 
immediately preceding receipt of these interrogatories." 


WGH: "240." 


A. .101 
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Question VI: "Does your station presently broadcast any religious 


programs or services from or on behalf of churches or religi. ous 
congregations in Smithfield and/or Isle of Wight Coane 


"If your answer is yes, please describe each such broaddast, giving 
the title of the program, the name of the religious organization on 
whose behalf it is broadcast, stating whether or not this program 

is regularly scheduled, its length and the day and tim? |at which it 
is broadcast. W 


The replies were: 
WRAP: "The station does not presently broadcast any religious 


programs or services from or on behalf of churches or religious 
congregations in Smithfield and Isle of Wight County." 


WIAR: "No, station WIAR does not broadcast any religious 
programs or services from churches or religious congregations in 
Smithfield and/or Isle of Wight County. However, it does broadcast 
announcements concerning the various activities of religious groups 
in Smithfield and/or Isle of Wight County." 


WGH: "No." 
WTID: "No." 
Question VII(a): "Does your station presently, broadcast any programs 


of an educational nature from or on behalf of schools in } Smithfield 
and/or Isle of Wight County? 


"If your answer to the preceding question is yes, please describe such 
programs as were broadcast during the preceding week, giving the 
title of the program, the name of the organization on whose behalf it 
is broadcast, stating whether or not this program is regularly 
scheduled, its length and the day and time at which it is broadcast." 

| 


The replies were: | 
WRAP: "The station does not presently broadcast programs of an 
educational nature from or in behalf of schools in Smithfield and 
Isle of Wight County." | 
WIAR: "Yes, During the year Station WIAR does have some of the 
students in its studios participate jin the 'Prep Roundup’ program. 
This program is regularly scheduled each Thursday, 7: 35~8:00 DM, 
from Septenber through Nay." | 
WGH: "Not specifically, WGH has a high school correspondent in 
the high school in Smithfield who reports balt scores and school 
activities, Also one finalist on this year's $500 Scholarship progran 
was from Smithfield." 


"WTID: “The answers to both parts of this interrogatory are 'no'.” 


R. 1368 
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Question ¥It()): | *Does your station broadcast information as to 
school closings and reopenings pertaining to the schools in 
Smithfield ane/ or Isle of Wight County during periods of inclement 
weather? 


"If your answer is yes, please describe how such information is 
obtained.” 


The replies were: 


WRAP: “The station does broadcast information as to school 
closings : ngs and reopenings with reference to schools in Smithfield and 
Isle of Wisht Comty during periods of inclement weather. Such 
information is usvaly odtained vy telephone.” 


WTaR: "Yes, station STAR does broadcast information concerning 
school closings and reopenings for both Smithfield and Isle of Wight 
County. Station’ WEAR uses its ow method, i.e., a secret number and 
code whereby the! superintendent of schools acts as the sole 
representative of Smithfield and Isle of Wight County; he alone 
has the authority to tell us when schools will be opened or closed." 


wey 


WeH: “Yes, on request...Superintendent." 


Question VIII: "Does your station present any public affairs programs 
which, in the last six months, have presented any topics specifically 
related and local to Snithf, Seld and/or Isle of Wight County? 


®If your answer to the preceding question is yes, please list the 
Gates on «hich such programs were presented, the format and topic 
of each, explaining hoz each program was specifically relevant to 
Seithfield and/or Isle of Wight County, and listing the individuals 
or groups fron Smithfield and/ or Isle of Wight County who actively 
participated in the preparation and presentation of these programs." 


The four stations replied in the negative. 


westion IX: "State whether your station has, in the past six months, 
broadcast any editorials specifically relating to affairs in 
Smithfield and/or Isle of Wight County. 


If vour answer to the above is yes, please submit with your answer 
a copy of such editorial(s), showing the date or dates of broadcast." 


Stations WRAP, WG and WIID answered in the negative. WTAR replied: "Station 
WEAR does not "proadeast editorials.” 


A. .103 
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Question X: "State whether, during the last local election campaign, 
your station carried any political broadcasts by or on behalf of 
candidates for local office in Smithfield and/or Isle of Wight County. 


. | 
"If your answer is yes, please list the names of the candidates, 
their political affiliation, the office which they sought and the 
date or dates on which they or their spokesman appeared on your 
station." | 
| 
Stations WRAP, WIAR and WGH replied in the negative. | 
WIID: “While Big T Corporation did not ow Station WTID at the 
time of the last election, Big T has no information to indicate that 
any such. programs were broadcast; and believes that none were broadcast." 


| 
| 


Question XI(a): "State whether your station has, in the last six 
months, broadcast any sporting events originating in Smithfield and/or 
Isle of Wight County, or involving teams from Smithfield and/or Isle 
of Wight County. 


"If your answer is yes, please list the dates on which |such programs 
were broadcast, the length and time of each broadcast, and the names 
of the teams or individuals invdlved." | 
| 
| 

WIID: “Again, while Big T Corporation did not own Station WIID 
during the past six month period, Big T has no information to 
indicate that any such programs were broadcast, and believes that 
none were broadcast. Smithfield-Isle of Wight sports nevs is not 
treated as local or regional news by WIID." | 


Stations WRAP, WIAR and WGH answered in the negative. 


| 
Question XI(b): "Is your station's policy to treat sports news 
involving Smithfield and/or Isle of Wight County as local or regional 
sports news?" 


Stations WRAP and WTAR replied as local. WGH replied regional. 


| 
lk 
| 
1 
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Question wat: "Does your station currently present any local 
originations from Smithfield and/or Isle of Wight County? 


"If the answer to this question is yes, please give the time and 
frequency of the broadcast of these programs, explain briefly their 
format and list any groups and/or individuals who actively participated 
in the production and presentation of these programs." 


The replies were as follows: 


WRAP: "The station does not currently present any local 
originations from Smithfield or Isle of Wight County.” 


WTAR: "No, station WTAR does not currently present any local 
originations from Smithfield and/or Isle of Wight County. However, 
on soecia2l occasions such as the grand opening of the Smithfield 
Packing Company Plant, WTAR did originate two whole days of broad- . 
casting from Smithfield." 


WGH: "No, except spot news coverage.” 


WTID: "Xo." 


Question XITT: "Does your station presently broadcast information 
concerning local weather and driving conditions and local working 
conditions in Smithfield and/or Isle of Wight County? 


"If your answer is yes, please describe in some detail the information 
broadcast, the source of the information, and the frequency or times 
of broadcast.” 


The revlies were: 


WREP: "The station does presently broadcast information concerning 
local weather and driving comditions in Smithfield and Isle of Wight 
County on the occasion of unusual or severe weather conditions. This 
gnformation is optained from local officials and the state highway 
patrol. It is presented in the form of weather bulletins and it is 
not know with what frequency these broadcasts have taken place.” 


WAR: "Yes, Station “TAR does broadcast information concerning 
driving conditions in Smithfield and/or Isle of “ight County during 
inclement weather, This is done frequently when necessary, aud such 
informetion is obtained from the Sheriff's office and the State 
tighway Patrol.” 


~ 


WGH: "Hot separately from other Tidewater news." 


WTIN: "No." 


i TA lS 
x93 ;  eReyaSya! 


Question XIV: "Does your station regularly solicit local advertising 
business an Smithfield and/or Isle of Wight County? 


WCMS, WVEC, WGH and WTID replied in the negative, and WRAP replied "not 
WTAR, WAVY and WBCI declined to answer on the ground of 


privilege. 

| 
The replies of the other stations to the written interrogatories were 
generally similar to those of WRAP, WIAR, WOH and WTID. Zach indicated 
an awareness of its responsibility to serve its service area. None showed 
any regularly scheduled special programming for Smithfield dr Isle of 
Wight County. 
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Before the | FCC 68-405 
FEDERAL COMMUNICATLONS COMMISSION | 14274 
Washington, D. C. 20554 


In re Applications of 


THE TIDEWATER BROADCASTING COMPANY, INCORPORATED 
Smithfield, Virginia 


DOCKET) NO. 13243 
File No. BP-12814 


DOCKET) NO. 13248 
File No. BP-13114 


EDWIN R, FISCHER 
Newport News, Virginia 


ws YY YY 


For Construction Permits 


Appearences 


Robext M. Booth, Jr., on behalf of The Tidewater Broadcasting 
Company, Incorporated; Willian B. Beratoa and E, Theodore Mailyck oa 
behalf of Edwin R. Fischer; Larry M. Berkow, Ernest Nash, and Leo I. George 
on behalf of the Chief, Broadcast Bureau, Federal Communications Commission. 


DECISION 

Adopted April 12, 1968 ; Released April 16, 1968 

| 

By the Commission; Commissioners Bartley, Loeviager and Wadsworth concurring 
in the result; Commissioner Cox not participating.) 


.¢ | 


1, The Tidewater Broadcasting Company, Incorporated, and 
Edwin R. Fischer are mutually exclusive applicants for construction permits 
to build and operate new standard broadcast stations in Smithfield and 
Newport News, Virginia, respectively. 1/ Ina our Oxder designating these 
applications for hearings, 2/ we found that each of the applicants is legally, 
technically and financially qualified, and we specified an issue to determine 


l/ Both Tne Tidewater Broadcasting Company, Incorporated, hereiaafter 
referred to as Tidewater, and Edwin R, Fischer, hereinafter referred 
to as Fischer, propose to operate aew Ciass IT stations oa 940 kilohertz 
with 10,000 watts of power, daytime only, while utilizing aj nondirec- 
tional antenna. 

2/ FCC 59-1079, released October 28, 1959. 


would detter provide a fair, efficient, and 
@ under Seetion 307(d) of the 


Communication 


will arise that the ppl 


ities involving Suburban 
» wnere an a&pplicant's proposed 
geographic bounderies of any 
population of over 50, persons and with at least twice 
of the applicant's specified community, & presumption 
: t proposes to serve the larger community 


rather thon his specifice station location. 


applied to 3 poss? as wv 
Since itv ; : assist us in 


4/ 


sf 
e 


7{>) Policy Statement would be 
2s to those filec in the future, 
ing fair, efficient, and 
of standard broadcast facilities in metropolitan 
nm pursuance of the 307(b) Policy Statement, we concluded 
manded for a further hearing because each 


ally involved issues concerning 
ed; interference caused and 
comparative issue, which was to 
be considered if the 307{>) iss as not ceterminative. In the 
present posture of this procees 
to be resolvec. 
Although Hecring Exaniner Elizabeth C, Smith celeased an Initial Decisioa, 
2 FCC 24 358, on July 11, 15961, proposing to grant Tidewater's application, 
we were subsequently requested by Tidewater to reopen the record and 
to enlarge the issves in this proceecing to ceternine whether grant 
of the Tidewater propos2l would contravene the provisions of Section 
73.35(a) of our Rules with respect to the mltiple ownership of standaz 
broadces= stations. Due to the overlapping coverage areas arising from 
the prosesed increzse in power of commonly cvned Station WeSR, Tasley, 
Virginia, we concluded that a further hearing should be held to determine 
whether Tidewater's proposal complies with Section 73.35(a) or whether 
circumstances exist which would justify waiver of the Rule, FCC 64-355, 
releasec, 2s corrected, on April 39, 1964. Thereafter, Examiner Smith 
released her Supplecental Initial Decision, 2 FCC 24 408, on April 19, 
1965, in which she held, inter 2lia, that waiver of the Rule was warranted 
and thet Tidewverer’s application should be granted, After hearing oral 
argument, en banc, on December 9, 1965, we adopted the fiadings and 
conclusions of the Examiner's Supplexentel Initial Decision, holding that 
waiver of the Rule was warranted, 2 FCC 2¢ 364, 6 RR 2d 730 (1966). Thus, 
we do not need to give the overlap issue any further consideration at 
this stege of the procecding. 
2 FCC 2€ 190, 6 BR 2d 1901 (2955). 
Ibid,, paragraph 12. 


of the applicants proposes 5 nv/m daytime service within the ge 


boundaries of at least one other community, Norfolk, with more 
50,000 persons and with a population at least twice as large as 
the epplicant's specified station location. 7/ In order to dete 
whether each of these proposals will realistically serve its ow 
station location or some other larger comaunity, we also revise 
issues in this proceeding so that, in addition to the usval 307 
evidence conceraing the independence of a suburban comeunity fr 
central city, the parties would fully explore £12 matters relat 
the need for each of these proposals, 8/ 


her Second Supplement2l Initial Decision, 9/ 
gxant Tidewater's application end to eceny Fis 
Examiner concluded that Fischer, who did not 
ebut the presumption that his proposal was for 


3. By 
Smith proposed to 
application. The 
any evidence to 7 
should be denied in view o 
provisions of our Rules for stations assigned to that community 
other hand, the Exeminer held that the showing made by Tidewate 
sufficient to rebut the presumption that its proposal is for No: 
and to esteblish that its proposal is 
of Smithfield. While we agree with the Examiner's conclusion t 
application must be deaied, w 
entixe record in this proceeding that Tidewater's application s 
be denied. 10/ 


res 


eo 

7/ 2 FCC 2d 364, 6 RR 2d 730 (1966). 

8/ We noted that each of the applicents would be 
to which it has ascertained that its specified st 
separate and distinct programming n 
are not being met by existing stand 
extent to which its program proposals will meet these needs. 
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listically for the commaity 


at Fischer's 
e are convinced after consideration of the 
hould also 


| 
expected .to shpw the extent 


fon has 
| these needs 


Additionally, 


we stated that each of the applicants would be expected to addeuce 


evidence as’ to whether the projected sources of advertising 
from within its specified station location are adequate to s 


revenues 
upport its 


proposal as compared with its projected sourges from all other aress. 

9/ FCC 67D-1, released January 17, 1967. 

10/Sefore us for consideration are: (a) exceptions and supporting brief, 
which were filed on March 3, 1967, by Fischer; (b) exceptions and 
supporting brief, which were filed March 3 and 6, 1967, respectively, 
by the Chief, Broadcast Bureau; nd (¢) a reply to those exceptions and 
a supplement to its reply, both of which were filed on March 20, 1957, 
by Tidewater, We heard oral argument, en benc, on Decesder 11, 1967, 
and, except as modified herein and by our rulings on exceptions whica 
are attached as 2a Appendix, we adopt the findings of fact set forth by 
the Examiner in hex Initial Decision and in her Second Supplemental 
Initial Decision. 


In view of our determination that both applications 
should be denied, however, our conelusions will be 


substituted for those 
of the Examiner in her Initial Decision and in her Second Supplemental 
Initial Decision. 


a 
a 


copy 


iginally proposed a new standard 
ats of Newport News, Virginia, 12/ 
firginia, Urbanized 
from Norfolk, Virginia (popula- 
Virginia, Urbanized Area 
{population 565,522) only by Hampton Ro where the James River flows 
into the Chesapeake Say. In addition to serving Newport News, Fischer's 
proposal would provide 5 uv/m service to 211 of Norfolk, and, as indicated 
above, Fischer has now stated that he is satisfied to have his application 
treated as 2 proposal) for a Norfolk station. However, Fischer's proposal 
would not comply with the requirement of Section 73.188(b)(1) of our 
Rules for stations assigned to Norfolk, 12/ since Fischer would provide 
25 uv/a service only to $S% of Norfolk's main industrial area and to 
47% of its mein business district. 


5. Fischer urges that his proposal would provide approximately 
23.4 uv/m-service for|all of the main industrial area and for 63% of the 
main dusiness district aad that it would provide at least 17 mv/m service 
for all of Norfclk"s main business district. Since virtually all of the 
incustriel area, where the existence of man-made noise makes a high 
intensity signal most important, would receive the requisite service, 
Fischer coateags that ais proposal substaatially complies with the 
requirenent of Section 73.183(b)(2). Citing_WCUN, Inc., 13/ Fischer 
conciudées that Ris application can and shovid be granted on the condition 
that it be anended te\specify Norfolk as his station location, 


iif Tae population figures in this paragraph are taken from the 1960 
U. S. Census. ‘ie 
12/ Section 73.183(b)}(1) provices that the site selected for location 
Of a transmitter should sect the following conditions: "A minimum 
ield intensity of 25 to 50 uv/m will be obtained over the business 


x factory arezs of the city." 
FCC 529, 4 RR 2d 853 (2965). In that proceeding, which was 

concluded prior to the adoption of the 307(b) Policy Statement, 
the epplicant was permitted to change its station location from 
Decatur to Atlanta, Georgia, in spite of its failure to comply 
fully with Section 73.183{b)(1). We held that waiver of the rule 
was appropriate, since, inter aliz, the cpplicant's failure to 
provide 25 mv/= coverage throughout the broadcast day occurs oaly 
because it must reduce power during critical hours to protect a 
Cenzdian station on the same frequeacy. 


on should be 
zt all gspects 
noted ebove, 
nm location 2nd 
n was entitled 


granted 2s a Norfolk station, it is import 
of his proposal throughout this entire pro 
Fischer originally specified Newport News 
he urged during the initial hearing thet his 
to a 307(b) preference for that comaunity. recognized 
his obligation to serve his entire proposed li @, it/is 
abundantly clear that the principal exphesis of his progran proposal 
wes placed upon the needs of ¢ H 


6. In determining whether Fis 
ei 
Z 


x 


NO eh be be re 


nis listeners outside of the Norfolk- 
Portsmouth Urbanized Aree, ed, ine letter dated January 3, 1966, 
and written shortly after the adoption of the 307(d) Policy Statement, 
it was urged that Newport News has a need for an ad@itionel sténcerd 
broadcast station, that Newport News has Separate and distinct |prograa- 
ming necds, and that the primary thrust of Fischer's prograa proposal 
was to mect the needs of the Newport News-Hanpton Urbanized Area. 
Nonetheless, during. the most recent hearing, without seeking to acead 
his program proposal or offering any explanation of his prior statements, 
Fischer has stated that ne is now satisfied to be treated as 84 applicant 
for a Norfolk station. | 
| 

7, It is also significant that, while sevea standaxd broadcast 
Stations now operate in the Norfolk-Portsmouth Urbanized Area, joaly two 
Standard brozdcast stations are now assigned to Newport News and only 
three stendard broadcast stations are now Operating in the entixe 
Newport News-Hampton Urbanized Area, In addition to those ten |jstations, 
four other standard broadcast stations are now opera 
communities of Chesapeake, Suffolk, Virginia Seach, Willians 
Virginia, and applications for still snother facility in. this area were 
Fischer previously asserted 


14/ 9 FCC 22 205 (1967). Gockez Nusbers 17605 ond 17606, involving 
applications for Williamsburg and Suffolk, Virginia. 

15/ In this coanection, it should be noted thet Section 1.525 (bd) of 
the Rules was amended to preclude the resolution of such conflicting 
307(d) claims on the basis of the appiicents' private interests 
without permitting other interested partics to apply for the fscility 
which othezwise would be abandoned, See FCC 51-1021, released 
August 4, 1961, 20 RR 1673, 


S. We recogaize that in the past Section 73.188(b)(1) has 
been waived aad that grants have been made without absolute compliance 
with all of the provisions of thet rule. 16/ However, in view of all of 
the circumstances in this proceeding, we are not persuaded that Fischer's 
application for 2 new facility warrants grant as = Norfolk station, In 
paragraph 9 of the 307(bd) Policy Statement we pointed out that we "wish 
to ciscourage any proposal that will be mexely 2 substandard central 
city station,” and in pcragraph 11 we clearly stated that an applicant, 
who fails to rebut the'367(b) Policy Statement presumption, as Fischer 
has fa2ilec- to do, end who fails to meet all of the requirements for that 
central city, will be denied. As noted above, there are ample stations 
in Norfolk and throughout the metropolitaa area, and Fischer has failed 
to provice any explanation for the inconsistency between his present 
willingness to adopt Norfolk as his community and his prior avowais 
conceraing Newport News. For all of trese reasons, it is clear that 
Fischer has not mide a sufficient showing to justify either a waiver 
of Section 73.188(b)(1} or a finding of substaatial compliance with 
that rule. Since the 397({b) Policy Statemeat was specifically adopted 
to assist us in making fsir, efficient, and equitable allocations of 
Standard brocdcast facilities in metropolitan areas, we are convinced 
that it would be wholly iazppropriate under the circumstances of this 
proceeding to permit Fischer to operate a new station in Norfolk which 
would not cozply with all of the provisions of Section 73.188(b). 


9. Tidewater, on the other hand, has attempted to show that 
its proposal will realistically provide 2 local transmission facility 
for Smithfiele. The commsnity of Saithfield hed 2 pepulation in 1960 
of 917 persons, bet its population has been increased since then to 
2pproximately 3,000 persons by virtue of Smithfield's aanexation of 
the suxrouading area. Smithfield is the largest community in Isle of 
- Wight County, which has a total population of 17,164 persons. However, 
Tideweter's propos2l would provide 2 mv/m service to an urben population 
in excess of 736,000 persons including all of the Newport Nows-Hampton 
and the Norfolk-Portsxouth Urbanized Arcas and the cities of Suffolk and 
Virginie Beach, Thus, Tidewater's 5 mv/m service to Norfolk is, in the 
context of the 357(0) Policy Statement, merely one indication of the 
competitive signal which the Ticewater proposal would provide throughout 
the entire metropolitan area. At the sae time, Tidewater would provide 
0.5 mv/a or greater service to an edéitional population of at least 
234,682 persons residing in other arezs of Virginia and North Carolina, 


10. In support of its proposel, Tidewater presented the 
written testimony of sone 26 civic leaders and other persons, who 


16/ See, for example, KDEF Broadcasting Co., 30 FCC 635, 20 RR 6&4 (1961). 
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stantial «wu, 
esteblishes z mace = oposal would place an 
extremely co not only in ores but all over the 
eatizre m2t= ikceoceh Tidewater is correct that conduc- 
tivity over ais ter will cesult in the extension of its signal in 
the metropolitan erea, the evidence clearly EPS that, even 
if its 5 =v/a coatour were projected only over land, the 10,000 watt 
= power which Tidewater proposes would still cause its 5 mv/m contour 
penetrate the bounderies of Norfolk, Tae facts in this proceeding 
exply disclose the reasons why the 307{b) Policy Statement was based 
upon proposed coverege rather than upon the epplicant's specified 
station location. 
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Kansas City station. 20/ In view of the ach of those proceedings, 
we are convinced that ithey are clearly ¢ > and are not 
prececents for our determinsti ng. 23/ Waile those 
applicants proposed po 2 th the size of their specified 
commaities and the with the requirements of our 
rules, Ticewate> propeses the re high power of 10,000 watts 

for a community of approximately ersons in a county with a total 
population of 17,164 persons. 22/ 


ough the community of Smithfield and Isle of Wight 
= of the overall metropolitan area because 
ical char es of the @rea, it has been amply shewn 
ma oOScl would provide 2 new competitive 
sexvice for a@xrsons throughout that metropolitan 


02 $d 
$ 
© 
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20/ In HTOW, Inc., FCC 68-9, released January 10, 1968, which was 
Gecicéeé after the oral argument in this proceeding, the epplicant 
was permitted to change its directional antenna radiation pattera. 
Although the applicant's 5 =av/m coverage of Baltimore was thereby 
increcsed, we noted that the change cid not involve either an 
increase in power or 2 move of the transmitter site closer to 
Baltimore; that the change was necessary to bring the applicant's 
present operation into compliance with the requirements of Section 
73.18S(b) (2) of the Rules for its specified community, Towson, 
wnich had a population of 19,080; and that the change was required 
to provide service for the portioas of the surrounding Baltirore 
County (ponsulation 492,428) which had not previously received service 
from the county's only standard broadcast station. In light of 
the applicaat's showing, we concluded that it hed established that 
it would not becoz2 merely another Baltimore city station. 

ESLI. Inc., 3 FCC 2¢ 123 (1966), which wes also cited by Tidewater, 
becanze effective pursuant to Section 1.276 of the Rules. However, 
our Public Notice, FCC 61-25, released January 6, 1961, 20 RR 1141, 
stated that an Initial Decision that automatically becomes final 
does not establish a binging precedent for future cases. 

Tidwater's propos2l would not even 
provide service for all of the five county area which it claims its 
propose! was designed to serve. Nonetheless, evea assuming that its 
propos2l would cover 211 of that five county are2, the potential 
audience in thet area would be less than 95,009 persons and less 
than ten percent of its total potential audience as an area wide 
station. 
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area, Indeed, the 10,000 watts which Tidewater proposes world make it 
more powerful during daytime hours than eay standard broadcast station 
presently assigned to that metropolitan arcz., In spite of the broad 
invitation to Tidewater in our remand Ozder to show that it| will provide 
a realistic local transmission service for Smithfieid, we are not persuaded 
thet the record in this proceeding is sufficicat to establish that 
Tidewater's proposal would not becom: merely another Norfolk station 
ia view of its 10,000 watts of power and its substantial coverage of 
the entire metropolitan areca, 
| 
17. We recognize that Smithfield has separate znd éistinct 

programming needs, 23/ but the record also cemonstretes that, although 
present service coulé undoubtedly be improved, the needs of) the relatively 
small population of Smithfield are not being ignorea by the! existing 
stations. This fact must also be considered ia light of the meager 
showing which Tidewater has made with respect to potential revenues 

for its proposed station, Siace Tidewater's propos2l, serving virtually 
all of the metropolitan arez with at least some programming of general 
interest on the highest powered stati in the ere2, would be extrenely 
attractive to regional and national S$, we con give very little 
weight to Tidewater's unsupported 2 at Smithfield and Isle 
of Wight County businesses would p ate revenucs ito suppor 

its station. In view of the prope ensees with such power 
and coverage to identify themselves w ncire metropdliter area 
and to serve the needs of thet overai at the expense of the 

ransmission needs of their specified commuaities, 24/ we jare convinced 
that Tidewater's propos2l must be treated =s an applicatioa for 4 
Norfolk station. This is not meant to suggest that Ti¢ewater's proposal 
will inevitably become merely another Noxfoik station, but) imply to 
indicate that Tidewater has failed to make 2 suzficieat showing to 


ee 
23/ the facts ca in a pr xicultural 


area and is physical LOM = larea makes 
our present determina 2 307(>) Policy Stetexeat 
unusually importaat, since @ metropolitea area seceptioa service 
would not likely remaia xesponsive to those'specializee needs. 

Waile a station should certainly meet the transmission! aeecs of 

its specified community, we do aot wish to infer that $uch 2 
station is not 2lso expected to provide <eception service for its 
entire listening area, See Petersbers Television Corp., 19 FCC 451, 
10 RR 567 (1954). 
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establish that it will not eventually become such = station in vicw of 
its high power, its broad coversge of the metropolitan area, and its 
feilure to demonstrate that revenues ecequate to support the station 
are available in Saithfield and Isle of Wight Couaty. 25/ 


18. Since Tidewater has establish that its proposal 
would not become 2 Norfolk station, 1 be required to meet all of 
the technics? provisions of our rules for stations assigned to that 
city. However, the record clearly establishes, and Tidewater does not 
dispute, that its propos22 would not place a 25 nv/m signal over Norfolk's 
business and factory areas as required by Section 73.188(b) (1) of the 
Rules. Walle Mdewater has not requested = waiver of that provision of 
the Reles, we are convinced that, just as we held with respect to 

ischer's application, it would be wholly inappropriate under the 
circenstances of this proceeding to permit Tidewater to operate a new 
station in Norfolk which would not comply with all of the provisions 
of Section 73.183(>). For all of the reasons set forth above, we 
concluge that the fair, efficient, and equitable distribution of radio 
service and the public interest, convenience and necessity would be 
best servee by denial of both Fischer's end Tidewater’s applications. 


29. Although we have concluded that the applicants’ present 
proposals sest be ceaied, we are pez waded that the public intercst 
would 2lso be served by permitting the appiicants to file new 2pplica- 
tioas 2s-soon 2s possible if they should wish to do so. While this 
proceecing was originally designated for hearing in 1959, it has been 
necessary to hold two further hearings because of modifications in our 
rules end policies and it hes been necessary fox Examiner Smith to prepare 
three separate Initial Decisions. Despit the applicants’ failure to 
Gezonszrate thet their present prozosais are realistic, there are 
indications in this xecord that realistic proposals would fulfill 
specific programing seecés for communities in this area. 


20. . Tavs, we are persuaded that Section 1.519 of the Rules, 
prohibiting repetitious epplications, shovld be waived to permit both 
appliceats to file new epplicatioas, which will demonstrate that they 
are realistically designed to serve the needs of’ their specified con- 
munities. Those new applications mzy specify the same or a differeat 
comunity, so long es they comply with ail of the technical provisions 
of cur Rules, neluding Sections 73.30, 73.31, and 73.188(0) (1) end (2), 
for stations assigned to that comzunity. The applicaats may specify 
differeat transnitter sites and they may reduce their power. However, 


25/ sven if Tidewater hed showa that it could obtain sufficient revenues 
in Snithfielé and Isle of Wight County to support its station, we 
are convinceé that Tidewater’s proposed power and coverage would 
still require its proposal to be treated as 2 Norfolk station under 
the facts and circumstances of this procceding. 


in no instance will eithes applicant b 
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é& to file 2 new appli- 


ie 
cation which would cause or receive int ¢ in arezs significantly 
differing from those areas in which inte would result fron a 

grant of one of the epplications which éenied in this| proceeding. 26/ 
At the same time, we shall permit any other interested parties to file 


forth in this paragraph, 


so that the most suitable proposal for this 


| 


21. ACCORDINGLY, IT IS ORDERED: 


(a) That the applicatioa of Tre Tidewater Broad- 
casting Company, Incorporated (File No. 3P-12814), 
for 2 construction permit for 2 aew standard 
broadcast station to cperate in Smithfield, 
Virginia, IS DENIED; 


_That the application of Edwin R, Fischer (File 
No, BP-13114) for a construction permit for a 
new standard broadcast station to operate in 
Newport News, Virginia, IS DENIED; and H 


That Section 1.519 of the Rules IS WAIVED to 
permit The Tidewater Bxccdcasting Company, | 
Incorporated, and Edwin R. Fischex to file 

new applications in coaformity with paragraph 20 
of this Decision. | 
FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 


Attachment 


26/ In view of the history of this proceed 


| 
| 


ng, the need which exists for 
realistic proposals, and the apparent dirxiculty which either applicant 
would have meeting our present allocation rules, we shall also waive 
any provision of our present rules, including Section 73.35(a), which 
would preclude the filing of applications ia conformity with this 
paragyaph, : | 


i 
ot 


he Excoiner*s findings edequately 
reflect the record. 


ia view of on herein, 
Granted to extent reflecte? ia paragraph 
6 of oux Decisioa herein. ' 


Granted to the extent that the| Exeniner's 
conclusions have been deleted,! but otherwise 
Genice for lack of decisions! sigaificance 


c 
in view of our Decisicn herein, 
| 


Exceptions of the Chief, Broadce 
Granted to the extent that the! 
conclusions have been 
Genied for lack of decisio 
i i £ oux Decision hereia, 


Rulings on the Excestions 


The rulings previovsly made and set forth 
in our Memorcadun Cpinioa end Order at 
2 FCC 24 364, 6 KR 2d 730 (1956), are 


hereby reaificmed. 


| 
Rulings on Exceptions to the Sacondé Suoplemontal Initial Decision 
’ 1 
Exceptions of Ecwin R. Fischer 
| 
Grentecé to the extent that the! Excaniner's 
PO << ly Sa 
conciusions have beea deleted, but cenied 
in all other xes See paxegteph 17 
> | 


of oux Decision 
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Exceotion No. Rulins 


Granted to the extent reflected in paragraphs 
10 and 17 of our Decision herein. 


Granted for the reasons set forth in our 
Decision herein, 


Granted to the exteat reflected in paragraphs 
4 and 5 of our Decision herein. 


Denied for the reasons set forth in our 
Decision herein. 


Grented to the extent that the Exeminer's 
conclusions have beea Geleted, but denied 
in all other respects for lack of decisional 
significance in view of our Decision hexvein, 


Grented to the extent that Tidewater's 
epplicacicn is denied in our Decision herein, 
but denied in 222 other respects for the 
reasons set forth ia our Decision herein, 


Exceptions of the Chief, Broedcast Bureau 


Granted to the extent that the Exaniner's 
erroneous statement is deleted, but denied 
in 211 other respects since the Examiner's 
remzining findings adequately reflect the 
record, 


Denied. The Examiner's finding adequately 
Yeflects the record. 


canted to the extent reflected in paragraphs 
11 and 17 of our Decision herein, but denied 
in 211 other respects for lack of decisional 
significance in view of our Decision heseia. 


6,8-9,22-13 Granted for the reasons cet forth in our 
Decision hexcin. 


Granted to the extent reflected in paragrapks 
4 and 5 of our Decision. herela. 

Granted. The Exaniner'’s conclusions have 
been deleted. 
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Before the | . 
FEDERAL COMMUNICATIONS COMMISSION | FCC 68-921 
Washington, D. ©. 20554 20213 


In re Applications of 
DOCKET HO. 13243 


THE TIDEWATER BROADCASTING COMPANY, INCORPORATED 
File Ko. B2-12814 


Smithfield, Virginia 


DOCKET NO. 13248 
a No. BP-13114 


EDJIN R. FISCHER 
Newport News, Virginia 


we tw Sw 


; For Construction Permits 


MEMORANDUM OPINION AND CRDEX 


Adopted September 11, 1968; Released Septembez 16, 1968 


By the Commission: Commissioner Cox not participating; Commilssioner 


Wadsworth abstaining from voting. 
| 


1. This proceeding involved the mutually exclusive applica- 
tions of The Tidewater Broadcasting Company, Incorporated (fidewater), 
and Edwin 2. Fischer (Fischer) for construction permits to build and 

operate new standard broadcest stations in Sxithfield and Newport News, 
Virginia, respectively. After completion of the hearing held pur ursuant 
to the Policy Statenent on Section 307(b) Considerations for Standard 
Broadcast Facilities Involving Subnroen Communities, 2 FCO 2d 190, 

2d 1901 (1965), we adopted a Decision denying both SEES 12 FCC 
2d 471, 12 RR 2a 1133 (2968). i 


2. In our Decision we considered the evidence concerning 
Tidewater*s proposal to use a 10,000 watt, nondirectional, daytime only 
operation to provide a first local transmission service for the connunity 
of Smithfield, which has a population of approximately 3,000 persons. At 
the same time, Tidewater's proposal would provide 2.0 mv/n service to an 
urban population in excess of 736,000 persons, including all of the 
Newport News-Hampton and the Norfolk-Portsmouth urbanized aveas. while 
we found that Smithfield has separate and distinct programming needs 
and that its present service could be improved, we held that the needs of 
SmithfLield's relatively small population were not being igndr ed by exist- 
ing stations, that Tidewater's high-powered proposal would provide at 
least some programming of general interest to the entire metropolitan _ 
area and would be extremely attractive to regional and natidnal adver= 
tisers, and that little weight could be given to Tidewater's unsupported . 
assertion that Smithfield and Isle of Wight County businesses would provide 
adequate revenues to support its station. 
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3. In vier of Tidewater"s high power, its broad coverage 
of the entire metropolitan area, and its failure to demonstrate thet 
adequate revenues would be available in Smithfield and Isle of Wight 
County, we concluded that the proposal had to be treated as an applica- 
tion for a Norfolk station and that, since the proposal would not comply 
with the requirenents of Section 73.188(b)(1) of our Rules, it had to be 
Genied: Although we also denied Fischer's application because of his 
failure to comply with the same rule, we noted that, in view of the long 
history of this case, the public interest would be served by permitting 
both applicants to file new proposals without waiting a year as would be 
required by Section 1.519 of the Rules. Accordinsly, we stated thet we 
would waive all rules necessery to permit new applications to be filed 

so long as they conforma to the essential confines of the present proposals 
and comply with the technical provisions of the rules for their specified 
station locations. Finally, we held that any other interested party 
would also be permitted to file a sixtlar application so that the most 
svitable proposal for this area might de selected after a further hearing. 


& On Fay 16, 1968, Ndewater filed a petition for rehearing 
of our Decision, 3/ urging that it should be permitted to amend its 
present application. By use of a two-toiwwr directional antemna system 
fron a new site with 5,000 watts of power, Ticevater contends that it 
can serve the same rural areas as with its present 10,000 watt proposal 
without placing 2 5.0 mv/m signal over either Norfelk or Portsmouth. 
While a 5.0 nv/m signal would fzll over the northern extrenity of 
Newport Nexs, Tidexater argues that this 2rea is mainly a government 
reservation and military estadlishment and, thus, that it would achieve 
almost complete compliance with the 307(b) Policy Statement, supra. 
Tidewater claims that 2% could not have amended its application earlier 
without teking the chance of being removed from this hearing and returned 
to the processing line. Tidewater contends that, in order to prevent the 
waste of the efforts already invested in this proceeding, te miniuize 
the additional costs to a2 parties, and to provide service to the public 
at the earliest possible time, ve should reconsicer our Decision and 
grant Tidexater leave to azende its application. 


5- In its oppositicn, the Broadcast Bureav notes that there 
are cert2in engineering defects in Tidewater’s proposed amendment and 


if The following related and responsive pleadings are before us for 
consideration: a petition for leave to amerd filed May 16, 1968, by 
Tidewater; a suoplement to petition for leave to amend filed July 17, 
1968, by Tidewater; an opposition to the petition for rehearing filed 
June 14%, 1968, by the Chie?, Broadcast Bureau; a reply to the opposition 
filed July 3, 1968, oy Tidewater; and a petition to accept late filed 
reply filed Jmy 3, 1958, by Tidewater. Counsel for the other parties 
have indicated that they have no objection to grant of Tidewater’s 
petition for acceptance of late filed reply. Accordingly, it will be 
granted. 
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argues that, even if they were corrected, the amendment would not 
comply with the requiren nents of Section 1. 522() of ats e Rules. Since 
a hearing would still be necessary pursusnt to thre 307(b) Folicy 
Statement in view of the proposed 5.0 mv/m service to a portion of 
Newport News and since Tidewater failed to amend its application 
immediately after the adoption of the Policy Statement, the Bureau urges 
that the petition for leave to amend shovld be denied. Tidexater, by 
its reply, concedes that the necessity to file its petition within 30 
days after the release of our Decision resulted in certain jengincering 
_ errors. However, Tidewater asserts, those errors have been corrected, 
as reflected in its supplement to the petition for leave to amend, and 
its proposed amendment complies with the objec tives of the 307(>) Policy 
Statement and the requirements for grant of an ea tion 2s sei forth in 

fonroeville Broadcesting Comoany, 12 FCC 2a 359, 12 RR 2a 945 (1958). 
Because the Policy Statement did not provide eny procedure for ancndment 
and because its proposed amendment was filec at the ear Liest possible 
time, Tidewater contends that it has shown gocd cause. Bu % if its 
request is barred by any rule, Tidewater urges thet it shoxie be veived 
to avoid the expense and difficulties of a further hearing. 


6. While we concluded that the public interest would be 
served, under the particular circumstances of this proceeding, by 
permitting both applicants to file new applications, we are not per- 
suaded that Tidewater's present showing warrents grant of its vetition 
. for leave to amend. Tidewater EE correct that the Policy Statement 

did not make any provision for amendment of applications alreacy in 
hearing. However, this matter was considered in a number of adjacicative 
proceedings shortly after the edoption of the Policy Statement. Thus, in 
Dennis A. Sleighter and Wilierd D. Sleighter (DS), 3 FSC 2a 646, 8 RR 
2d 23 (1956), the Review Board denied an spent fron the Hearing Exa miner's 
ruling, permitting such an amendment. Al bone the hearing) had deen 
completed on the applicant's original proposal, it requested leave to 
reduce its power. from 5,000 to 1,006 watts in order to avoid the impact 
of the Policy Statement. The Board heid that there was good cause for 
the amendment, noting that the need to make the amendment could not have 
been foreseen before - the adoption of the Policy Statement and that the 
Policy Statement encouraged deserving suburban communi t ties to seek a 
realistic local transmission service. Compare KWEN Broaccastinse Company, 
3 FCC 2a 958, 8 RR 2a 310 (1965), where ve also indicated that an appli- 
cant would be permitted to amend for the seme purpose. 

7. In Seat ox the Soardats clear statenent that pyplicants, 
who were already in hearing when the Policy Statement was adopted, would 
be permitted to amend their proposals to avoic a further hearing, 
Tidewater waited for nearly two years and untSl after we had adopted our 
final Decision in this proceeding to suggest thet its proposal could be 
modified. Under these circumstances, it is clear that the edoption of 
the Policy Statement is not what prompted Tidewater's present request, 
but rather it is our Decision in this proceeding, and we have consistently 


| 
| 
| 
| 
| 
| 
1 
| 
| 
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held that an 2 given a further opportunity to make 
an ins cation should be granted, when that 

showin; % the course of the hearing. See, 
for example, Lou = 1223, 18 RR 106a (1960), afftd sud 
non. Guinan v. Federal Co: ns Commission, 297 F 2d 782, 22 RR 


2026 (1581). 


8. We also agree with the Bureau that a further hearing 
would be required on Tidewater'’s modified proposal in view of the 
5.0 nv/m signal “hich would be placed over more than one-third of the 
arez of the City of Nexport News. As we stated in paregraph 9 of the 
Policy Statenent, stch a signal over a city the size of Newport News 
is a reasonable basis for initiating inquiry since it generally results 
in the propegation of a competitive signal over a heavily populated area 
of substantiel sise. In this respect, Ridewater has failed to make a 
full showing oF the population and communities within the metropolitan 
area that would be served by the 2.0 nv/m contour of its modified 
proposal. hile the changes that Tidewater has suggested could be 
made in its proposal woulé be entitled to weight, we are not persuaded 
that 2 sufficient showing has been made under all of the circumstances 
of this proceeding to avoid a further hearing pursuant to the 307(b) 
Policy Statexent. For these same reasons, we have concluded that 
Tidewater has not denonstrated sufficient good cause to warrant waiver 
or those of our rules which would be required to permit its proposed 
amendment. Although we recognize thet there will be additional expenses 
anc delays, we are convinced that the public interest will be best 
served by sixply permitting both of these applicants to file new proposals 
@s we specified in our earlier Decision. 


9. In the alternative, Tidewater esserts that there are 
certain errors in our Decision which require us to reconsider and set aside 
our Cenial of its application. In this respect, Tidewater claims that 
the 307(D) Policy Statement is unenforceabiie in its present form, that 
the basic objectives of Section 307(b) have oceen ignored, that relevant 
and material findings of fact were ignored in this proceeding, denying 
Tidexater due process of law, and that the Decision herein is incompat- 
ible with ille Broadeasting Company, 12 FCC 2d 359, 12 RR 2d 946, 
which was adopted the same day. 


10. Tidesater first urges that the Policy Statenent camot 
lawfully be used to deny an application, such as its own, which complies 
with every rule not previously waived, since the Policy Statement goes 
far beyond the instructions of the United States Court of Appeals in its 
rezand of the Monroeville proceeding, 349 F 22 199, 5 RR 2d 2085 (1965), 
and since the Policy Statenent is not reasonzbly related to earlier 
suburban community cases. Tidewater also contends that the Policy 
Statexent lacks facts or citations to support its conclusions and that 
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it is fatally vague and indefinite, beczuse there is no definition of 
the terms used and because there is no specific description of the 
showing required to overcome the Policy Statement. In the labsence of 
such standards, Tidewater argues, the Policy Statenent demands 4 burden 
of proof which is impossible to meet since an epplicant can never know 
what is expected of hin. Tidewater asserts that the odjective of 
Section 307(b) to provide both reception and transmission service 
throughout the nation has been subordinated to the 307(b) Folicy 
Statement without any explanation of how an applicant can propose suffi- 
cient power to serve the needs of residents of farms and mirel commni- 
ties. 


| 
| 
ll. Tidewater claims that it has been denied due process by 

our failure to consider ail of the relevant and material facts in this 
proceeding. While we stated that many Smithfield residents had. never 
sought or used the facilities of existing stations in the area, 
Tidewater contends that we ignored the testimony of many witnesses concern- 
ing the needs of Smithfield and the fact that the closest existing stations 
are many miles away in Norfolk and Newport News. Tidewater asserts that 
we relied on each adverse example of service from those erasing stations 
without considering favorable aspects of the record and that we neg- 
lected to consider the applicant's efforts to project sources of advertising 
revenues. Tidewater urges that our conclusions that its proposal would be 
extremely attractive to national and regional advertisers and that 
licensees with such power and coverage have a propensity tb serve the 
entire metropolitan area at the expense of the transmission needs of their 
specified communities, are contrary to the findings of fact) and are un- 


supported by a single fact in the record. 


| 
12. Finally, Tidewater asserts thet our Decision| in this 
proceeding is incompatible with the Decision we adopted the| same day 
in Honroeville Broadcasting Company, sunra. Although the community of 
Monroeville is almost contiguous to Pittsburgh, is in the same metropoli- 
tan area, and has ready access to Pittsburgh stations, Tidewater notes 
that we made many favorable findings with respect to the Monroeville 
proposal, while we failed to make such favorable findings fpr its 


proposal for Smithfield which is far removed from the nesropolitan area 
and its broadcast stations. Tidewater concludes that such @ual stendards 
cannot be permitted and that our Decision in this preceeding mst be 
reconsidered. In its opposition, the Bureau contends that fidewater's 
arguments are without merit, and Tidewater's reply again urges that grant 
of its application would serve the public interest. 


13. Initially, we are convinced that there is no| inconsistency 
between our Decision in this proceeding and our Decision in Monroeville, 
supra. While Tidewater has noted some dissimilarities in the two 
Decisions favorable to its application, Tidewater has ignored the 
differences which were the fundamental reasons for the contrasting results 
in these two Decisions. As we stated in both Decisions, the amount of 
evidence required to overcome the presumption of the 307{b) 


6 


Statement varies eccording to, among other factors, the applicant’s 
proposed power, directionalization, and coverage. In Monroeville, 
the prevailing applicant proposed 250 watts of power, nondirectional 
operation, and limited coverage of the metropolitan area, whereas 
Tidexater's proposal would use 10,000 watts of power to serve virtually 
he entire metropolitan area. Although the geographic position of the 
epolisants' specified station locations was considered in both Decisions, 
the importance of this factor, in each instance, was substantially 
dininisheé in view of the crucial differences in the applicants’ proposed 
power and coverage of their respective metropolitan areas. Under these 


circumstances, it is clear that tae grant of the Monroeville application 


was not in any way inconsistent with the denial of Tidewater's applica- 
tion in this proceeding. . 


14. By the sane token, we cannot agree with Tidewater's con- 
tention that we have ignored relevant and material facts favoring its 
application. Our Becision notes that Smithfield has separate and distinct 
programming needs, that it is physically separated fron the metropolitan 
are2, end thet the appicent made estimates of the advertising revenues 
to be obtained from Smithfield and the surrounding area. While these and 
ell other circumstences favoring the applicant were considered in our 
Decision, the weight attributed to these facts was necessarily diminished 
in view of the other evidence demonstrating that Tidewater’s high power 
would result in service to virtually <12 of the metrcpoliten area. As 
we stated above, each applicant's showing must be evaluated in the light 
of the objective facts concerning his proposed power and coverage, and, 
as is apperent from the analysis of Tidewater's showing in our Decisioi:, 
the evidence upon which Tidewzater relies is not sufficient to establish 

*% its proposal would not eventually become a Norfolk station. 


15. In considering Tidewater's remaining arguments that the 
307(0) Policy Statement is improper and invalid, it is necessary to 
exemine the background that led to the formation of the Policy State- 
ment. While Tidewater is correct that the matter was originally consid- 
ered as the result of the remand of the Monroeville proceeding, 349 F 2d 
199, 5 2R 2d 2085 (1965), we clearly indicated in our Memorandum Opinion 
and Order, 1 FCC 2d 319, 5 RR 2d 547 (1965), scheduling oral arguments, 
that broad aspects of the suodurban community applicant question would be 
examined. As a result of that examination, we concluded that the previous 
approaches to this problem were not satisfactory and that a new policy 
was necessary to provide fair, efficient, and equitable distribution of 
stendard broadcast stations in metropolitan arezs. Wie noted that our 
_ experience in the allocation ard regulation of broadcast facilities had 
persuaded us that stations in metropolitan areas, as their power and 
coverage are increased to serve larger numbers of persons, oxten tend to 
seek out national and regional advertisers and to identify themselves 
with the entire metropolitan area. Since such licensecs serve the 
transmission and reception needs of the metropolitan area rather than 
the transmission needs of their own communities, we concluded that the 


Policy Statement should be applied to all suburban commanit: 
tions. 


16. Although Tidewater objects to the prextses u 
the Policy Statement, it has made no attempt to show thet + 
related to our allocation goals or that our conclusions, b 
knowledge derived from our supervision of the entire broadcast industry, 
are in error. Nor are we aware of any other proceeding in khich these 
premises have been shown to be fallacious. Under these circuxstances, 
we are not persuaded that the adverse conclusions concerning Tidewater's 
proposal in this proceeding are improper or that the Policy|Stztement 
is invalid in attempting to provide initial allocation: whith sive 
assurance that they will not be misused in the future. Sinte the 
allocation of a broadcast facility in a specific comunity is generally 
an enduring assignment, whereas the identity of the licensee may change 
from time to time, we are convinced that each suburben application 
must be evaluated in light of the showing required by the Policy State- 
ment. 


17. Tidewater also contends that the Policy Statenent is 
fatally vague and indefinite because an applicant can never|know what 
is expected of hin. However, there have been a sudstantial numder of 
proceedings involving the Policy Statement which have resulted in 
grants of suburoan applications. In addition to the cases to which we 


c 
referred in our Decision in this proceeding, the necessary showing h 
been made in Naugatuck Valley Service. Inc. i}, 8 FCO 2d 755, 10 RR 
2a 737 (1967), aff'd sud nom. Northesst Brosdcsstine. “ s Federe) 
Q 


Communications Commission, F 2a > 13 RR 2d 2102 58); and 

in Monroeville, suvra. Thus, it is clear that not all applicants share 
Tidewater's alleged difficulty in understanding the intent ind purpose 
of the Policy Statement. While we have attexpted to set forth, simly 
and clearly, the scope of the problem and the nature of the levidence 
that would be considered pursuant to the Policy Statexent, the parti- 
cular factors that will be decisive in a specitic proceeding can only be 
determined in the context of the facts and circumstances coricerning that 
application, since each allocation of a standard broadcast station mst 
be considered in the light of the individual characteristics of the 
proposed service. 


18. We are also convinced that Neéewater is in exror in urging 
that Section 307(b) has been ignored and subordinated to the demands 
of the Policy Statement. In fact, the Policy Statement was adopted in 
pursuance of our mandate to provide fair, efficient, and equitable dis- 
tribution of broadcast service. It is self-evident that the intent of 
the statute would be violated if large numbers of broadcast stations 
were allocated to the major metropolitan areas and to the exclusion of 
suburban communities and rural areas. The 307(b) Policy Statement was 
thus adopted so that we will have the means to determine whether a 

| 


A. 
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130 
1513-72 
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proposed sllocation would provide a realistic local transmission 
service for its specified station location or merely another 
reception service for the entire metropolitan area. Because the 
Policy Statexent is intended to assist us in making such allocations, 
it logically applies to ald applications for new or improved service 
whether or not they are opposed by a competing application. For all 
of these reasons, we ere convinced that the Policy Statenent is a 
correct, appropriate, anc, indeed, necessary procedure governing the 
allocation of standard broadcast stations in and around metropolitan 
areas and that our Decision denying Tidewater's application, propos- 
ing such a service, is correct in all respects. Under these circun- 
stances, Tidewater's petition for rehearing must be denied. 


19. ACCORDINGLY, IT IS ORDERED: 


(a) That the petition to accept late filed 
reply, filed July 3, 1963, by Tidewater 
Broadcasting Com » incorporated, IS 

- GRANTED; © 


(b) That the petition for leave to amend, filed 
Mey 16, 1968, together with the supplement 
thereto, filed July 17, 1968, by Tidewater 
Broadcasting Company, Incorporated, IS DENISD; 
and 


(c) Theat the petition for rehearing, filed May 16, 
1968, by Tidewater Broadcasting Company, 
IS DENIED. 


FEDERAL COMMNICATIONS COMASSION 


Ben F. Waple 
Secretary 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,400 


| 
THE TIDEWATER BROADCASTING COMPANY, INCORPORATED, 
Appellant 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM DECISIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE* 

Appellant Tidewater Broadcasting Company appeals from 
decisions (R. 1434A-0, 1513-65-72) of the Federal Communications 
Commission which denied its application for a new standard 
broadcast station for Smithfield, Virginia. 


Tidewater's application proposed to operate ajClass II 


| 
station with an omni-directional antenna on 940 kilohertz with 


10,000 watts of power, daytime only, in Smithfield. Its application 
| 


* All record citations in this brief are contained in; the 
Appendix of the parties. Page references to appellant's brief 
refer to the typewriten copy; this arose because the briefs of the 
parties are being printed at the same time. 


2 
<- 


1l/ 
was mutually exclusive with that of Edwin R. Fischer who proposed 


to operate a similar station in Newport News, Virginia. Both 
applications were denied because the applicants were unable to 


rebut the presumption that their proposals would not provide 
2/ 


realistic transmission service for their designated communities 
because of their coverage of the larger more central community 
of Norfolk. The presumption which they failed to rebut had been 
See by the Commission in its Policy Statement _on Section 
Consideration for Standard Broadcast Facilities Involvi 
Suburban Communities, 2 F.C.C. 2d 190 (1965), and provides that 
where an applicant's proposed 5 mv/m daytime contour penetrates 
he geographic boundaries of any community with a population of 


over 50,000 persons and with at least twice the population of the 


i/ The appeal of Edwin R. Fischer, Case No. 21,942, from the same 
Gecision of the Commission me been consolidated with this case 
for purposes of oral argument. Both Fischer's and Tidewater's 
appeals are before the Court for the first time. 
2/ In WSIX Broadcasting Station, 8 Pike & Fischer, R.R. 216, 
217 (1952) , the Commission defined transmission and reception 
service as follows: “Transmission service is the opportunity 
which a radio station provides for the development and expression 
of local interest, ideas and talents, and for the production 
of radio programs of special interest to a particular community. 
Reception service on the other hand is merely the pnesence in 
any area of a listenable radio signal.” 
3/ Section 307(b) provides as foilows: 
In considering applications for licenses, and modi- 
fications and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities as to 
provide a fair, efficient, and equitable distribution of 
radio service to each of the same. 


Sesh 


Both Tidewater and Fischer concededly raised the rresumption. 
: | 
The Tidewater and Fischer applications were | designated 
for hearing to determine, inter alia, which applicant's community 
| 
had the greater need for a broadcast facility. Before a final 
decision was reached, the Commission issued its aforementioned 
| 
| 
307(b) Policy Statement, applicable to aii pending sas ceca 
Because both Tidewater’s and Fischer’s proposals raised the 
presumption, further hearings were held to establish| whether 
either proposal would realistically serve its own specified commun- 
ity or, instead, the larger community of Norfolk. The only part 
of the record pertinent to this appeal derives from this remand 
| 
hearing on the Policy presumpticn. In order for HES Ce to 
establish that its proposal was in fact one for Smithfield, 
rather than for Norfolk. it was called upon to submit) evidence 
regarding: 
(1) the separate and distinct needs of its, 
designated community; 
(2) how those needs are presently met by 
existing stations; 
(3) how unsatisfied needs will be met by t the 
propesed station: 
(4) whether the revenues available in the 


suburban community are adequate to support the 
proposed station. 


4Y/ Smithfield has a population of 3,010 while Norfolk S population 
is in excess of 300,000. 


=a 
The hearing examiner released her initial decision on 
the remand issues on January 17, 1967, proposing to grant Tide- 
water’s application and to deny Fischer’s. Upon review, the 


Commission adopted the examiner's extensive findings of fact, 


but concluded that Tidewater had also failed to rebut the 
ey 


presumption. Its reasons were later succinctly summarized by the 
Commission as follows (R. 1513-65): 


While we found that Smithfield has separate and 
distinct programming needs and that its present 
service could be improved, we held that the 

needs of Smithfield’s relatively small population 
were not being ignored by existing stations, that 
Tidewater’s high-powered proposal would provide 

at least some programming of general interest 

to the entire metropolitan area and would be 
extremely attractive to regional and national 
advertisers, and that little weight could be given 
to Tidewater’s unsupported assertion that Smithfield 
and Isle of Wight County businesses would provide 
adequate revenues to support its station. 


The Commission further explained that “in view of Tidewater’s 
high power, its broad coverage of the entire metropolitan area, 
and its failure to demonstrate that adequate revenues would 
be available in Smithfield and Isle of Wight County . .. the 
proposal had to be treated as a proposal for a Norfolk station 
and . . . since the proposal did not comply with the requirements 
6/ 
of Section 73.188(b) (1) of our Rules, it had to be denied” 
(R. 1513-66). 
/ Memorandum Opinion and Order denying Tidewater’s Petition for 
Rehearing (R. 1513-65 through 1513-72). 
6/ Section 73.188(b) (1), 47 CFR 73.188(b) (1), reads as follows: 
(b) The Site selected should meet the following conditions: 
(1) A minimum field intensity of 25 to 50 mv/m will 


be obtained over the business or factory areas of the 
eity. 


- 5S>- 
On May 16, 1968, Tidewater filed a petition for) rehearing 


in which it directed various challenges to the validity of the 


307(b) Policy Statement and requested that it be prentieer to 
amend its application. After fully considering each of Tide- 
water's arguments, the Commission denied the petition for 


rehearing and the petition for leave to amend. This appeal 
| 


followed. 


SUMMARY_OF ARGUMENT 


SUMMARY Vea 
The Tidewater Broadcasting Company, Incorporated’ s 

proposal for the community of Smithfield, population 3,0}0, 

exhibits exactly the problem which led the Commission to! adopt 


its 307(b) Policy Statement. The Commissions experience in the 


| 
allocation of broadcast facilities to communities on the) edge of 


metropolitan areas is that as power and coverage increase, the 
station tends to attract national revenues and to identify itself 
with the entire metropolitan area. Therefore in its Policy Statement 
the Commission established a presumption which calls an all 
applicants whose proposals cover central cities to establish that 
despite their central city coverage they will realistically serve 

the suburban community they have designated in their application: 


Tidewater proposed to serve primarily the rural populace 


of Smithfield, but its 10,000 watts proposal covered virtually the 


entire Norfolk-Newport News metropolitan area with a primary signal. 


| 
On a record made at a full hearing, Tidewater failed to); show that 
| 
its extensive power was necessary to provide a local service for 


a (a 
Smithfield. Moreover, appellant made no convincing showing that 
the comnunity would support Tidewater’s proposed station or that 
the broadcasting needs of the small population of Smithfield were 
being ignored by existing stations. 

From the very outset, Tidewater was apprised of the issues 
which it needed to meet in order to rebut the presumption its 
coverage had raised. After proffering evidence at a full hearing 
based on issues specifically designed to elicit the pertinent 
information, and! after the Commission had issued its decision 
holding that Tidewater had failed to rebut the presumption, Tide- 
water attacked the Policy Statement as being vague and sought to 
better its position by amending its proposal to provide for 5000 
watts of power imstead of its original 10,000 watts. The Commission, 
after noting that many other applicants had successfully rebutted 
the presumption and therefore did not share Tidewater’s “vagueness” 
problem, refused to allow Tidewater to amend. However it should 
be noted that the Commission had provided that Tidewater could, in 
competition with others, submit another proposal immediately. 

In its:brief Tidewater reiterates the arguments it made 


to the Commission. But it has failed to demonstrate that either 


the 307(b) Policy Statement or the Commission's conclusions based 


on the examiner’s findings are unreasonable. Instead, it offers 
alternative methods of insuring that suburban stations will be 
realistic local transmission services and alternative conclusions 
that the Commission could have reached. These alternatives, we sub- 


mit, present no legal basis for reversal of the Commission's decision. 


a af se 
ARGUMENT 


THE 307(b) POLICY STATEMENT IS A REASONABLE 
MEANS OF INSURING THAT SUBURBAN COMMUNITIES 


WILL RECEIVE REALISTIC TRANSMISSION Seite 
IT IS ENTIRELY CONSISTENT WITH THE 
COMMUNICATIONS ACT. 


Eppa n : “) 
The Commission, based upon its experience gained over the 


years in connection with the allocation and regulation of broadcast 
facilities, adopted a Policy Statement in which it concluded that 

as their power and coverage increase to serve larger numbers of 
persons, stations in metropolitan areas tend to identify themselves 
with the entire metropolitan area rather than with the particular 
needs of their specified communities. In order to determine whether 
a proposal will be a realistically local transmission service for its 
specified community, the Commission has determined that where an 
applicant's proposed 5 mv/m daytime contour penetrates the geo- 
graphic boundaries of any community with a population of over 50,000 
persons and having at least twice the population of the applicant's 
specified community, a presumption will arise that the applicant 
proposes to serve the larger community rather than its specified 
station location. This presumption is rebuttable but should an 
applicant be unable to establish that its application is local in 
nature, it will have to meet all of the technical requirenents of 
the Commission's rules for the larger community in order to be 


| 


considered as a proposal for that community. 


ye 

Tidewater attacks this statement of policy in the 
following respects: (1) that the above-recited premise on which 
the Policy Statement rests is invalid, (2) that the Commission 


has available sufficient existing rules and controls to insure 


realistic suburban transmission service, and (3) that appellant 


was unable to rebut the presumption because it is; vague and 
indefinite. 

Although we are unable to follow its reasoning, each of 
Tidewater’s just recited arguments is premised on its contention 
that Tidewater’s application was unopposed, and that the 
Commission’s denial of such application was arbitrary in view of 
the fact that it complied with all of the Commission’s rules and 
regulations. This assumption is factually incorrect. Tide- 
water's application was mutually exclusive with that of Edwin 
R. Fischer. It was vigorously opposed. Additionally, however, 
we respectfully submit that whether an application is opposed or 
unopposed is irrelevant to any consideration of whether the public 
interest would be served by allocating a proposed facility to a 


designated community. 


=, ) = 
A. he 307(b) Policy Statement Insures That | 
A Suburban Community Will Receive A \ 
Reajistic Transmission Service. 
| 
1. Appellant's Attack On The Underlying Premise Of The 
Policy Statement Is Unsupported; The Policy Statement Is Equally 


Applicable To Both Opposed And Unopposed Applications. | Tidewater 


asserts (Br. 26-30) that the Commission’s Policy Statement provides 
| 

no adequate reason for denying an otherwise qualified applicant. 
| 


This argument attacks the premise underlying the Policy Statement, 


i.e. that the Commission’s “experience in the allocation and 
regulation of broadcast facilities’ for suburban communities has 

led it to the conclusion that applicants proposing high powered 
operations for suburbs often tend to identify with the entire 
metropolitan area rather than the specified suburban conmunity. 

An identical argument was made to the Commission by Tidewater in 

its Petition for Rehearing. In denying such petition, the Commission 


properly observed that Tidewater “has made no attempt to show that 


| 
[the premises underlying the Policy Statement] are unrelated to our 
| 


allocation goals or that our conclusions, based on knowledge derived 
| 


from our supervision of the entire broadcast industry,!are in error. 
| 

Nor are we aware of any other proceeding in which these premises have 
i 


been shown to be fallacious” (R. 1513-71). While Tidewater continues 


this bare attack in its brief, it also persists in its| failure to 


offer evidence in support of its position. 


ATS 

Moreover, Tidewater seemingly concedes the Commission's 
knowledge in this area when it argues (Br. 27-28) that the 
Commission in applying its policy to single applicants draws only 
upon its experience in multi-party proceedings. This, it asserts, 
establishes the invalidity of its application to single party 
proceedings. Initially, even should we assume arguendo that the 
experience of the Commission is based only on multi-party 
proceedings, it in no way forwards Tidewater*s case since its 
application was mutually exclusive with that of Fischer. Never- 


theless, the contrary is the case. There is ample evidence of the 


Commission’s concern with regard to single applicants for suburban 
7/ 


communities who proposed central city coverage. See 307(b) Policy 
Statement, 2 F.C.C: 2d 191-2; Denver Area Broadcasters, 38 F.C.C. 


583 (1965); Northern Indiana Broadcasters, Inc., 3 Pike & Fischer, 


R.R.2d 267 (1964); Goiden Triangle Broadcasting, Inc., 1 Pike & Fischer, 
RR. 2d 871 (1963). 


j/ Contrary to Tidewater’s assertion (Br. 29 n. 28) the Policy 
Statement's consideration of what will be a realistic local facility 
does not conflict with the policy that a broadcast station must 
serve its entire service area. The 307 (b) Policy Statement's 
presumption goes to the question of an applicant’s transmission 
service while the additional policy that an applicant must serve 

its entire service area relates to how an applicant will serve its 
reception area. Both inquiries have traditionally been made and 
have caused no conflict in the past. Cf. Northeast Broadcasting 
Inc. v. F.C.C., _U.S. App. D.C.__, 400 F.2d 749 (1968). 


i 
| 
| 
| 
| 
| 
| 
| 


-ill- | 

2. Appellant's Argument Re The Adequacy Of Existing 
Controls Lacks Merit. Tidewater argues (Br. pp.30-33) that the 
Commission's rules concerning main studio location, station 
identification, the programming portions of the application forms, 
and the threat of failure to renew a station’s license oan sufficient 
controls to insure realistic transmission service for alesse and 
make the Suburban Policy Statement*s presumption anes eer. This 
is no more than an alternative plan offered by appellant to this 
Court in an effort to have the Court substitute its judgment for 
that of the Commission in the area of allocations, clearly a matter 
within the Commission’s discretion. Guinan v. F.C.C., 11 U.S. App. 
D.C. 371, 374, 297 F.2d 782 (1961); see also Sunshine State 
Broadcasting Co., Inc. v. F.C.C., 114 U.S. App. D.C. 271, 314 F.2d 
276 (1963); Sayger v. F.C.C., 114 U.S. App. D.C. lle, 312 F.2d 352 
(1962); James R. Williams v. F.C.C., 120 U.S. App. D.C. 385, 347 


| 


F,2d 479 (1965). | 

Moreover, the Commission fully considered appellant’s 
alternative plan to tie the responsibility of satisfying the needs 
of its designated community to the licensee but rejected it because 
"the allocation of a broadcast facility in a specific community is 
generally an enduring assignment, whereas the identity of the 
licensee may change from time to time . . .™ (R. 1513-71). 

3. There Is No Merit To Appellant's Vagueness Argument. 
Tidewater complains (Br. 33-40) that the Policy Statement does not 


set forth the "standards an applicant must meet and what quantum of 


evidence an applicant must present to successfully rebut the 


on 
application must . . . be considered as one 
rather than for the specified community.” 
The short answer to Tidewater’s assertion is that the Commission 
in formulating its 307(b) Policy Statement specifically rejected 
the establishment of set standards for applications that propose 
suburban service. The Commission concluded that a rigid rule would 
produce undesirable results in too many cases, 2 F.C.C. 2d at 192. 
Instead, rather than relyin m any of the approaches of the past, 
the Commission concluded that “a new approach to the suburban 
problem must be explored.” The “objective evidence of an applicant's 
proposed coverege, which reflects the engineering factors of ground 
conductivity, frequency, and power, is sufficient to raise a 
question as to whether the proposal will be a realistic local 
transmission service for its specified community, . . .” 2 F.C.C. 


2d at 1$2. The instances in which this inquiry will be directed 


are dictated by whether an applicant’s proposed 5 mv/m contour 


will cover 2 community twice its own size and with a population 

of over 50,000. |All applicants whose proposals fall in this category 
must establish that their applications ere not realistically for 

the central city. If the presumption cannct be rebutted by 
information in the application, an evidentiary hearing is held to 
determine whether the application should be treated as a proposal 
for the specified community or fer the central city. The "policy 
statement simply announces mew guidelines to govern future hearings 
without establishing any substantive provisions for grant or denial 


of the applications,” 2 F.C.C. 2d at 867. The Commission pointed 


=" = 


out that since the purpose of the presumption is to establish 
which community an applicant will realistically serve, "the type 
of evidence will necessarily differ, depending upon, among other 
variable factors, the applicant's proposed power, anterina 
directionalization and coverage,” 2 F.C.C. 2d at 867. Ithe type 
of showing expected of Tidewater was fully set out in the issues 
Supra) - 


Next Tidewater claims (Br. 36-37) that it is junable to 


designated for exploration at the hearing (see page 3, 


determine what would be a sufficient showing to satisfy the 
Commission's presumption. For example, it points out that while 
the Commission has required that an applicant for a suburban 
community must demonstrate that there are available revenues in 
the community to support the station, it has not indicated how 
estimates of revenues could be obtained. Common sense would seem 
to dictate the answer to appellant's question. As the Commission 
explained, Tidewater made no attempt to contact advertisers in 
Smithfield or in the surrounding rural areas to determine whether 
they presently use radio advertising or whether they would be 
interested in advertising over a local radio station ck. 1434-G). 
Instead, it relied on the testimony of its president, Vernon H. 
Baker, whose estimates were based on the operation of a radio 


station in another community located on the eastern shore of 


Virginia. No attempt was made to show why this experience was 
| 


| 
relevant to Smithfield. 


ete. 

Moreover, as the Commission pointed out "there have been 
a substantial number of proceedings involving the Policy Statement 
which have resulted in grants of suburban applications . . . Thus, it 
is clear that not all applicants share Tidewater's alleged difficulty in 
understanding the intent and purpose of the Policy Statement. While we 
have attempted to set forth, simply and clearly, the scope of the 
problems and the nature of the evidence that would be considered 
pursuant to the Policy Statement, the particular factors that will 
be decisive in a specific proceeding can only be determined in 
the context of the facts and circumstances concerning that application 
since each allocation of a standard broadcast station must be con- 


sidered in the light of the individual characteristics of the 


proposed evidence.” (R. 1513-71) Northeast Broadcasting Inc, v. 


F.C.C., _U.S. App. D.C.__, 400 F.2d 749 (1968); Jupiter Associates, 


Inc., 12 F.C.C. 2d 217 (1968); Donnelly C. Reeves, 6 F.C.C. 2d 
531 (1967); Clay Broadcasters, Inc., 4 F.C.C. 2d 932 (1966); 
KEZY Radio, Inc., 3 F.C.C. 2d 407 (1966); Jersey Cape Broadcasting 


Corp., 2 F.C.C.| 2d 942 (1966); West Central Ohio Broadcasting, Inc., 
3 F.C.C. 2d 223 (1966). 
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The 307(b) Policy Statement Was Adopted 


Pursuant To And Carries Out The Mandate 


Of The Communications Act To Provide Fair 
Efficient, And Equitable Distribution Of 


Broadcast Service. 


Tidewater asserts (Br. 41-50) that the Commi 


| 
r 
: 
| 
| 


$sion's 


inquiry pursuant to the 307(b) Policy Statement as to whether its 
| 


application would provide a realistic local transmissi 


Smithfield is inconsistent with the objectives of the 


+ 


. 


Ac This identical argument was presented to and ful 


by the Commission. In answer, the Commission pointed 
to 1513-72): 


the Policy Statement was adopted in pu 


. 


suance of our mandate to provide fair, effici 


and equitable distribution of broadcast serv 
It is self-evident that the intent of the st 
would be violated if large numbers of broadc 
stations were allocated to the major metropo 
areas and to the exclusion of suburban commu 
and rural areas. The 307(b) Policy Statemen 
thus adopted so that we will have the means 
determine whether a proposed allocation woul 
vide a realistic local transmission service 
its specified station location or merely ano 
reception service for the entire metropolita 


In reply to this statement Tidewater asserts 
that the Commission's conelusion, that it failed to re 
Policy presumption and therefore must be treated as pr 
service for the larger central city, is arbitrary in 1 


fact that Tidewater could not possibly comply with the 


m1 


technical rules for a station assigned to Norfolk. 


| 

bn service for 
Communications 
| 

Ly considered 


out (R. 1513-71 


atute 
ast 
litan 
nities 
t was 
to 

d pro- 
for 
ither 
area. 


(Br. 44-46) 
but the 
oposing 
ight of the 

Commission's 


making this 


argument, appellant misconceives the purpose of the 307(b) Policy 
| 


Statement. The prime objective of the Policy Statement is to 


<a = 

determine whether an applicant's suburban proposal will realis- 
tically serve its designated community. This determination is 

made independently of any other. It is only in the event that 

the applicant fails to establish that it will be a realistic 
transmission service for its designated community that the question 
of whether it complies with the technical rules for the larger 
community comes into issue. This latter determination becomes 
pertinent under the goal of the Policy Statement “to discourage 

any proposal that will be merely a sub-standard central city 


station,~ 2 F.C.C. 2d at 193. Thus, the Commission's conclusion 


here that‘iidewatr would not provide a realistic transmission 


service to Snithfield was properly made without considering 
whether or not Tidewater could meet the Commission’s requirements 
for a Norfolk station. If Tidewater could meet these technical 
requirements, its application could be considered as a Norfolk 
proposal. But if it could not, that fact has no bearing whatso- 
ever on the determination, already made, of whether its applica- 
tion, under the facts and circumstances of its particular case, 
in fact would serve the transmission needs of Smithfield. 

Next, Tidewater argues that its 10,000 watts of non- 
directionalized power was necessary to provide efficient wide area 
rural coverage. But Tidewater’s proposed station location was 
Smithfield, and the record does not establish that the relatively 
high power of 10,000 watts for a community of approximately 3,000 


persons in a county with a total population of 17,164 persons is 
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necessary or efficient to serve that community and the surrounding 
| 
rural areas. Indeed, as the Commission noted, "In spite of its high 


power, Tidewater’s proposal would not even provide service for all 
of the five county area which it claims its proposal was designed 

to serve” (R. 1434-J n. 22). The Commission did find,| however, that 
Tidewater would provide a new competitive service for abproximately 
736,000 persons throughout the Norfolk-Newport News metropolitan 
area. The Commission observed further that “the 10,000 watts which 
Tidewater proposes would make it more powerful during daytime hours 
than any standard broadcast station presently assigned (to that 
metropolitan area” (R. 1434-K). To claim that it would be a wide 
area rural service in light of this metropolitan area coverage is 


simply not credible; its rurai audience, even assuming its proposal 


would cover the five county area, would be less than ten percent 
8/ 
of its total potential audience. 


The Commission simply did not find the record persuasive 
9/ 
that Tidewater would not merely become another Norfolk |station. In 


the last analysis, Tidewater‘s proposal did not constitute an efficient 


allocation as required by Section 307(b) of the Act and amounted to 
| 
| 
nothing more than a sub-standard central city proposal, 
| 
| 
87 The Commission did not, as Tidewater contends, deny the Tide- 
water application on a comparison of the rural and metropolitan 
populations it would serve. On the contrary, the Commission rejected 
the Tidewater proposal because it failed to establish that it would 
realistically serve Smithfield. 
9/ Even Tidewater later conceded before the Commission in seeking 
reconsideration that it could serve the same rural areas with 5,000 
watts of power and by directionalizing. It also claimed it could 


have decreased its coverage of Norfolk in this manner. 
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THE COMMZSSION PROPERLY CONCLUDED ON THE 
FACTS OF RECORD THAT TIDEWATER FAILED 
TO ESTABLISH THAT iTS PROPOSAL WAS 
REALISTICALLY FOR SMITHFIELD. 


As just discussed Tidewater’s proposal for Springfield, Virginia 
seeks 10,000watts of power for a community of approximately 3000 persons 
in a county with a total population of 17,164 persons. Its 10,000 
watt proposal will provide a new competitive service for approximately 
736,000 persons throughout the metropolitan area of Norfolk-Newport News, 
which would make it the most powerful daytime station presently serving 
this metropolitan area. While the Commission recognized in its 
307 Policy Statement that smaller communities should be afforded 
an opportunity to obtain a local radio station, it also recognized, 
as we have repeatedly stressed herein, that, as power and coverage 
are increased to serve larger numbers of people in metropolitan areas, 
stations often tend to seek out national and regional advertisers and 
to identify themselves e entire metropolitan area rather than 
with the particular needs of their specified communities. 

It was for this reason incumbent upon Tidewater to 
demonstrate that its application would not in reality be the sub- 
standard central city proposal which its coverage of Norfolk 
indicated. The Commission noted in its decision that although it 
had said in its Policy Statement that applicants should propose 
only as much power as they might need to comply with the allocation 
rules, Tidewater made no showing as to what effect the use of lower 


power, directionalized operation, or a different transmitter site 
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would have had upon its proposal. Although Tidewater did argue 
| 
that conductivity over salt water resulted in the extension of 


its signal, the Commission found and the evidence clearly establishes 
I 
that, even if its 5 mv/m contour were projected only over land, 


| 
the 10,000 watts of power which Tidewater proposes would still 


| 
cause its 5 mv/m contour to penetrate the boundaries of Norfolk. 
i 


"The facts in this proceeding,” the Commission noted, “amply 
disclose the reasons why the 307(b) Policy Statement a based 
upon proposed coverage rather than upon the applicant’s specified 
station location” (R. 1434-H). 
In light of Tidewater's highly competitive coverage of 
the metropolitan area, despite the fact that Smithfield is located 
in a predominantly agricultural area, the Commission was “not 
persuaded that the record in this proceeding is sufficjent to 
establish that Tidewater’s proposal would not become merely 
another Norfolk station” (R. 1434-K). Although Smithfield does 
have separate and distinct programming needs and while] the 
Commission observed that the record demonstrates that present 


service to Smithfield could undoubtedly be improved, “the needs 


of the relatively small population of Smithfield are not being 


ignored by the existing stations. This fact,” the Commission 
| 

concluded, “must also be considered in light of the meager showing 
| 


which Tidewater has made with respect to potential revenues for its 


| 
| 
proposed station." In this regard, the Commission explained (R. 1434-K) : 


an 


Since Tidewater*s proposal, serving virtually all of 
the metropolitan area with at least some programming 
of general interest on the highest powered station in 
the area, would be extremely attractive to regional 
and national advertisers, we can give very little weight 
to Tidewater*s unsupported assertion that Smithfield 
and Isle of Wight County businesses would provide 
adequate revenues to support its station. In view of 
the propensity of licensees with such power and 
coverage to identify themselves with the entire 
metropolitan area and to serve the needs of that 
overall, area at the expense of the transmission needs 
of their specified communities, we are convinced that 
Tidewater*s proposal must be treated as an application 
for a Norfolk station. 


The Commission emphasized, however, that by the above statement it 

did not mean to suggest that Tidewater’s proposal will inevitably 
become merely another Norfolk station, but simply meant that Tidewater 
had failed to make a sufficient showing to establish that "it will 

not eventually become such a station in view of its high power, its 
broad coverage of the metropolitan area, and its failure to 


demonstraté that revenues adequate to support the station are 


available in Smithfield and Isle of Wight County” (R. 1434-L). 


Tidewater rejects these conclusions of the Commission 
and argues (Br. 55-64) that it would have weighed the facts 
aifferently and reached conclusions similar to those 
conclusions reached by the examiner and rejected by the Commission. 
Significantly, however, it makes little attempt to demonstrate 
that in the context of the Policy Statement the Commission 
improperly weighed the facts or that the Commission's conclusions 
were not reasonably based on the findings of fact. "So long as 


it observes all procedural requirements, considers the issues, 


= rv = 
reaches reasoned conclusions, and renders reasoned judgments, 
courts cannot superimpose their opinions upon these matters.” 
Tampa Times v. F.C.C., 97 U.S. App. D.C. 256, 259, 230 F.2d 224 


(1956); Pinellas Broadcasting Co. v. F.C.C., 97 U.S. App. D.C. 236, 
230 F.2d 204, cert. den. 350 U.S. 1007 (1956). | 
The appellant's recitation of the number of pages that 
the examiner’s findings occupy in no way demonstrates that the 
Commission's contrary conclusions based on these findirgs are 


| 
unreasonable. The Commission weighed the facts in the jcontext 
| 


of the entire case. For example, although Tidewater presented 
| 


the written testimony of 26 civic leaders and other persons to 
| 


establish that Smithfield has separate and distinct needs for a 
| 
local transmission service, the Commission found that the needs 


of this relatively small community are not ignored by the 
10/ 
existing stations. 
| 
| 


10/ Tidewater asks in its brief p. 57 “What stations? |In what area?” 
The Commission gave the following detailed list in its decision 
(R. 1434-G): 
| 
Station WGH, Newport News, states that it reports |the 
scores of Smithfield athletic events and other school 
activities, broadcasts public service announcements on 
behalf of Smithfield organizations when requested, and 
announces school openings and closings upon request of 
the Smithfield Superintendent of Schools. Station WRAP, 
Norfolk, states that it broadcasts information concerning 
weather and driving conditions in Smithfield and isle of 
Wight County during severe weather conditions and that it 
carries public service announcements for groups and 
organizations from both Smithfield and Isle of Wight 
County. Station WAR, Norfolk, also carries announcements 
concerning Smithfield public service ote school 
closings, and driving conditions and states that it will 
broadcast directly from Smithfield on special occasions. 
Finally, each of the three stations asserts that significant 
Smithfield news is reported on its local RENSSIOE 


this argument would have the 
Commission I mh s shawings in 2 vacuum, separate and 
apart from the other issues that were designated. However, the 
Policy Statement mal Clear that such equality of consideration is 
not possible : he type of evidence will necessarily differ, 
depending upon, amor ariable factors, the applicant's pro- 
posed power. antenna directional= 9 coverage.” 2 F.C.C. 
2d at S67. Tidewater } Ot Gemornstrated that its proposal for 
Smit 2 imesck é 2 tne otner evidence, wiil provide a 

IY 

realistic local 1 \smission tc service tne needs of that community. 
‘Ti7 An additional argurent is made (Br. 65-69) by Tidewater that 
the decision in regard to its application and the Commission's 


decision in Monroeville Broadcasting Company. 12 F.C.C. 2d 359 
(1968) ,-are “incomp2tibie. Substantially the same argument was made 


to the Commission; its reply was as foliows (R. 1513-69 to 1513-70): 


comvinced that there is no 
on in Monroeville, 


Oo} te 
bee Fi [et 
oO 
Hh be © Thy 

w 


Ht 


fundamental reasons 
in these two Decisions. 
the amount of 


307 fb) Foliey Statement varies according to, 
among other ors, the applicant’s proposed 
power, wiizgers and coverage. in 
en oreiS: he prevailing appiicant proposed 
250 watts of cower, rordirectional operation, and 
limited coverage of the metrorolitan area, 
whereas Tidewater’ 5 proposal would use 10,000 watts of 
power to serve virtually the entire metropolitan area. 
Although the geographic position of the applicants’ 
specified station locations was considered in both 
Decisions, the imcortence of this factor, in each 
instance, wat substantially diminished in view of the 
erucial differences in the applicants’ proposed 
power and coverage of their respective metropolitan 
areas.— Under ee ea ee pe at is clear that 


any way inzonsistert™ with the densa “of Tidewater’ S 
application in this proceeding. 
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THE COMMISSION PROPERLY DENIED TIDEWATER*S 
PETITION FOR LEAVE TO AMEND AS BEING NOTHING 
MORE THAN AN ATTEMPT TO MAKE AN IMPROVED SHOWING 
AFTER THE CLOSE OF THE HEARING. 
In view of the long history of this case, the Commission 
| 
condluded that the public interest would be served by permitting 
both Fischer and Tidewater to file new proposals without waiting a 
year as would ordinarily be required by Section 1.519 fof its Rules, 


| 
47 CFR 1.519. Such application, the Commission held, would have 


to conform to the essential confines of the present proposals and 
with the technical provisions for their specified station locations. 
Additionally, the Commission provided that, in order that the most 
suitable proposal for this area might be selected, other interested 
parties would also be permitted to file similar applications. 

In a Petition for Rehearing, Tidewater requested that it 
be permitted to amend its present application, rather |than file 
anew one. This, of course, would retain for it its umbrella of 


protection. Tidewater argued before the Commission in an effort to 
| 


obtain reconsideration, and renews its argument here (Br. 51-54), 


| 
that it was not until the Commission released its decision that 


it was placed on notice that it could be penalized because of 

its failure to amend or to submit an alternative to its proposed 
ami-directional operation with 10,000 watts of power. | This 
argument is patently specious. There was never any doubt that the 
remand hearing was designated because of the fact that appellant's 
highly competitive signal (i.e., its omni-directional} 10,000 watts 


of power) over the metropolitan areas of Norfolk and Newport News 
| 
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invoked the Policy Statement presumption. And reported Commission 
decisions left equally little doubt that timely amendments would 
be allowed to reduce power in order to avoid the impact of the 
Policy Statement. See Dennis A. Sleighter and Willard D. Sleighter, 
3 F.C.C. 2d 646 (1966), where the Review Board noted that good 
cause was presented for allowing an amendment because the need to 


make such amendment could not have been foreseen before adoption 


of the Policy Statement. See also KWEN Broadcasting Co., 3 F.C.C. 
12/ 
2d 958 (1966). 


Thus, in denying Tidewater’s request for leave to amend 
while remaining in hearing status, the Commission properly stated 
(R. 1513-68): 


In spite of the Board’s clear statement that 
applicants, who were already in hearing when the 
Policy Statement was adopted, would be permitted 
to amend their proposals to avoid a further hearing, 
Tidewater waited for nearly two years and until after 
we had adopted our final Decision in this proceeding 
to suggest that its proposal could be modified. 
Under these circumstances, it is clear that the 
adoption of the Policy Statement is not what 
prompted Tidewater’s present request, but rather 
it is our Decision in this proceeding, and we 
have consistently held that an applicant will 
not be lgiven a further opportunity to make an 
improved showing that its application should be 
granted, when that showing could have been made 
during the course of the hearing. See, for example, 
Louis Adelman, 29 F.C.C. 1223, 18 RR 106a (1960) 
aff*d sub nom. Guinan v. Federal Communications 
Commission, 297 F.2d 782, 22 RR 2026 (1961). 


127 Appellant's reliance on Rodale Press, Inc. v. F.T.C. at Brief 
pages §3-54 is misplaced. Unlike Rodale Press, Inc., Tidewater was 
fully informed of the issues which elicited the evidence upon which 
the Commission premised its decision. 
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CONCLUSION 


the Commission here appealed from must be affirmed. _ 
| 


Respectfully submitted, 


HENRY GELLER, 
General Counsel, 
JOHN H. CONLIN, 
Associate General Co 


LENORE G. EHRIG, 
Counsel, 


EDWARD J. KUHLMANN, | 
Counsel. | 


Federal Communications Commission 
Washington, D. C. 20554 


February 7, 1969. 


13/7 Finally, we point out only in passing that the appellant has 


provided the Court with extensive discussion of past Commission 
policies and cases which have no bearing on the merits! of this 
appeal. Our failure to discuss appellart's opinions results only 
from their irrelevancy to this appeal and does not ref 
agreement therewith. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,400 


THE TIDEWATER BROADCASTING COMPANY, INCORPORATED 


Appellant 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION | 
| 


Appellee 


APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


COUNTERSTATEMENT OF THE CASE 


| 
The Commission's counterstatement of the case contains 
| 


a most significant statement of position. On page 3, the 


Commission states that "The only part of the record pertinent 


to this appeal derives from this remand hearing on the Policy 
I 


| 
presumption”. The Commission does not even mention the fact 
that this proceeding has been underway for almost|ten years, 
| 


a Ke 


and that two separate hearings were held, two separate initial 
decisions were issued by the Examiner, and oral argument was 
held before the Commission en banc before the 307(b) Sub-— 
1/ 
urban Policy was even adopted. 
The first of the two issues in the remand hearing on 
the Policy presumption is as follows: 

i (a). To determine whether each of the pro- 
posals will realistically provide a local trans- 
mission facility for its specified location or 
for another larger commmity, in light of all of 
the relevant evidence, including, but not neces- 
sarily limited to, the showing with respect to: 

(Emphasis supplied) (A. 69) 


The Commission summarizes the four subissues as follows: 


(1) the separate and distinct needs of its 
designated community; 


(2) how those needs are presently met by 
existing stations; 


(3) how unsatisfied needs will be met by the 
proposed station; 


(4) whether the revenues available in the 
| suburban community are adequate to support the 
proposed station. 
(Appellee's Brief, p. 3) 


1/ Policy Statement On Section 307(b) Considerations For 


Standard Broadcast Facilities Involving Suburban Com- 
munities, 2 FCC 2d 190, 6 Pike & Fischer RR 2d (1965). 


sis 
| 


One of Tidewater's principal contentions has been that 
the Commission ignored extensive evidence of the first two 
hearings, as reflected by the extensive findings of fact of 
the Initial and first Supplemental Initial Decisions, when it 
concluded that Tidewater had not presented sufficient evidence 
to rebut the presumption that it would turn its back on Smith- 
field and the large rural area from 20 to 58 miles west and 
southwest of Norfolk, in which more than 230,000 Sesone 


| 
: ° ole | 
reside on farms and in small communities, and become a Norfolk 


station (Appellant's Brief, p. 53). Now that the Commission 


has confirmed that only evidence presented at the third hear- 


ing -- that held pursuant to the 307(b) Suburban Policy and 


| 
related issues -- was considered by the Commission as relevant 
| 
| 
‘ . apes : | 
when it reached its Decision, this case should be ‘remanded to 
i 
the Commission with instructions that, as stated in Issue (a), 


"all of the relevant evidence, including, but not necessarily 


limited to" the evidence developed under the four subissues, 
2/ 
must be considered. 


2/ It is respectfully submitted that the Court should direct 
the Commission to clearly show in a revised Decision just 
what evidence actually was considered and what evidence 
was given no weight as irrelevant. Under the circum- 
stances, the usual self-serving declarations of the Com- 
mission such as "all of the evidence has been considered" 
and "in light of the entire record," should not be 
permitted. | 


—Ga 


ARGUMENT 


Tidewater's complaint may be briefly summarized, and 
perhaps oversimplified, as follows: 

3. Even though Tidewater's proposals to provide 
the first local and readily accessible station and an 
agricultural program service to a large rural and agri- 
cultural area fully satisfy every single rule of the 
Commission and the basic objectives of Section 307(b) 
of the Commmications ees its application was denied 
under a policy which the Commission concedes is vague 
and variable only because the Commission was not con- 
vinced the proposals were made in good faith and would 
be fulfilled. 

2. In denying Tidewater's application, the Com- 
mission either ignored or gave no weight to an extremely 
large volume of relevant and material evidence, gave 
undue andidistorted weight to other evidence, and 
failed to follow the precedent of another similar case 


decided the same day. 


3/ Section 307(b) of the Communications Act of 1934, as 
amended, 47 U.S.C. §307(b). 


mace | 


| 
May we be so bold as to suggest that a brief review of 
| 


fundamentals is in order and will lead to the correct decision 


in this appeal. 


The basic objective of the Communications Act is to pro- 
| 


vide '"... so far as possible, to all of the people of the 
| 
| 
United States, a rapid, efficient, nationwide and worldwide 
4/ 
wire and radio communications service ..." . Broadcasting 


is an integral part of the nationwide radio communications 


service. 
5/ 


Section 307(b) was enacted in 1936 because |the quota 
system of allocation resulted in a concentration of stations 


in the major cities and heavily populated areas at the expense 
6/ 


| 
AM | 
of the smaller communities and rural areas. Tn | 


Northwestern 


| 
4/ Section 1 of the Communications Act of 1934, as amended, 
47 U.S.C. § 151. 


| 
5/ Section 307(b) is as follows: | 
In considering applications for licerses, and 
modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequéncies, hours 
of operation, and of power among the several states 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of 
the same. : 
| 
6/ An excellent discussion of the legislative history and 
objectives of Section 307(b) may be found in Newark 
Broadcasting Corporation, 3 Pike & Fischer RR 839, 
853-854 (1947). 


= 


Ohio Broadcasting Corp., 3 Pike & Fischer RR 1945, 1954 (1948), 


the Commission stated that the mandate of the Communications 

Act requires "the Commission to provide the most widespread 

and effective broadcast service possible to this country." 
The term "yadio service" in Section 307(b) means both 


transmission service and reception service. In a 1950 report, 


Origination Point of Programs of Broadcast Stations, Docket 


No. 8747, 1 Pike & Fischer RR 91:465, 91:466, the Commission 
Said: 


We have consistently held that the term 
"radio service" as used in Sec. 307(b) compre- 
hends both transmission and reception service. 
Transmission service is the opportunity which 
a radio station provides for the development 
and expression of local interest, ideas and 
talents and for the production of radio pro- 
grams of special interest to a particular 
commmity. Reception service on the other 
hand is merely the presence in any area of a 
listenable radio signal. It is the location 
of the studio rather than the transmitter 
which is of particular significance in con- 
nection with transmission service. ‘A station 


often provides service to areas at a consider- 


able distance from its transmitter but a station 

cannot serve as a medium of local self expression 
unless it provides a reasonably accessible studio 
for the origination of local programs. 


(Emphasis supplied) 
The word “commmities", as used in Section 307(b), does 
not mean the area within the geographical boundaries of a 


city, village or town, but means a grouping of persons with 
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common interests. "The corporate status of a community is 
| 


but one factor to be weighed in any 307(b) decision." 
Mercer Broadcasting Company, 13 Pike & Fischer RR 891, 909 


(1957). In Huntington Broadcasting Co. v. Federal Communi- 
cations Commission, 89 U.S. App. D.C. 222, 191 F.) 2d 333 


| 
(1951), this Court affirmed a decision of the Commission 
| 
which held that a community, for Section 307(b) purposes, 
| 
may encompass more than the area within the corporate limits 
| 


of the principal city named in the application as the speci- 
7 
fied station location. 


The area for which a broadcast station provides a 
! 
transmission service is not fixed by the terms of its 
license or by rule and cannot be precisely defined because 


of many variables such as accessibility by highway and the 
8/ 
proximity or remoteness of other stations. 


7/ The case before the Commission was Huntington Broadcasting 
Co., 5 Pike & Fischer RR 721 (1950), rehearing denied, . 


6 Pike & Fischer RR 569 (1950). 


8/ Section 73.30(a)(2) of the Commission's Rules, 47 CFR 
§ 73.30(a)(2), provides that the main studios] of a 
standard broadcast station :may be located at] the 
transmitter site whether or not the transmitter site 
is in the place the station is located." Here in 


(Cont'd. on p. 8) 


Se 


The daytime primary service area of a station, i.e., 
the area receiving reception service, varies directly with 
power. 

A broadcast station may, and many stations do, provide 
a specialized program service directed primarily to only a 
portion of the listeners in ee area, i.e., those 


receiving a reception service. 


These fundamentals will be referred to from time to 


time in the following reply to the Commission's arguments. 


8/ (Cont'd. from p. 7) 


Washington, Station WIDC has its main studios at its 
transmitter, site in Montgomery County, Maryland, near 
Wheaton, even though the station is licensed to 
Washington. Obviously, its main studios are far more 
readily accessible from many sections of Montgomery 
County than from areas of Washington. Does not WWDC 
also provide a transmission service for parts of 
Montgomery County? ; 


Here in the Washington area, some stations are programmed 

‘primarily for Negroes, some for the teen-agers, and some 
for those who like "good music." Two stations specialize 
in news. 
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THE COMMISSION CONTINUES TO IGNORE 
THE BENEFITS WHICH WOULD FLOW FROM 
A GRANT OF TIDEWATER'S APPLICATION 


| 
| 
| 
I | 
| 


The objectives of Tidewater's proposal are twofold. 


The first is to provide a transmission service --/|a readily 
| 

accessible outlet for local self-expression -- to | Smithfield 

and the surrounding rural areas and small communities which 


| 
are closer and more readily accessible to Smithfield than to 
10/ 
any other community with a broadcast station. |The second 
| 


is to provide primarily a specialized agricultural service 
11/ 
to rural and agricultural areas within 40 miles of Smithfield. 
| 


10/ The only stations in the five county area to) the west 
and southwest of Norfolk which Tidewater proposes to 
serve are WLPM at Suffolk, 19 miles south of Smithfield, 
and WYSR at Franklin, 26 miles southwest of Smithfield 
(A. 5). The closest station to the west and) south of 
the James River is at Petersburg, 45 miles west of 
Smithfield (Tidewater Ex. 1, pp. 5, 9-11). 

The interference-free 0.5 millivolt per meter contour, 

the outer limit of Tidewater's proposed primary service 

in rural areas -- reception service -- falls no closer 
than 35 miles from Smithfield and as far as 105 miles 


from Smithfield (A. 57). 


=O 


The Commission Ignores The Inescapable 
Fact That Tidewater's Station Would Pro- 


vide |The First Readily Accessible Station 
For An Area of Substantial Size 

Obviously, Tidewater would provide a transmission 
service -- a readily accessible outlet for local self- 
expression -- for all portions of the five county area which 
are less than half way between Smithfield and Suffolk and 
Smithfield and Franklin. Surely, distances of nine to twelve 
miles are not great, particularly when the area is all rural 
and there are no toll bridges to cross. 

Even though it is well established that a station may 
and does provide a transmission service beyond the geographical 
boundaries of the community to which it is licensed -- the 
Commission's Rules even permit such service --, the Commission 


persists in arguing that Tidewater would provide transmission 


service only to Smithfield, which has a population of 3,010 


(Appellee's Brief, pp. 5, 16, 18). 

In addition, the Commission argues that ". . . Tidewater 
failed to show that its extensive power was necessary to provide 
a local service for Smithfield" (Appellee's Brief, pp. 5-6). 

The Commission is correct. Tidewater was not proposing a 


"local service for Smithfield," but a wide area service for 
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a large rural area from a station centrally located at Smith- 
| 


field, the County Seat of Isle of Wight County. Any reduction 
in power would greatly reduce the rural service area. Yet, this 
was one of a number of primary reasons why Tidewater's appli- 


cation was denied. It was arbitrary and capricious for the 


Commission to fault Tidewater for not proposing anj| inferior 


and less efficient service, particularly when Section 307(b) 


| 

of the Act requires the Commission to insure a “fair, efficient, 
| 

and equitable distribution of radio service." 


For these reasons alone, we respectfully submit that 
i 


the Decision should be set aside and this case remanded to the 
| 


Commission. 


B. The Commission Ignores The Inescapable Fact 


That Tidewater's Station Would Provide An 
Agricultural Program Service For More Than 


280,000 Non-Metropolitan and Rural Persons 


Tidewater's proposed station would render interference- 
i 


free primary service -- reception service -- to 1,016,238 persons 
12/ | 


in an area of 6,584 square miles. (A. 77). 


12/ Footnote 5 on A. 77 states that the population and 
~~ area would be reduced slightly if a pending appli- 
cation at Catonsville, Maryland, should be granted. 
That application, File No. BP-16105, was dismissed 
on September 14, 1967. 


aT 


Both in paragraph 9 of its Decision (A. 112) and in 
its brief, the Commission states that Tidewater's proposed 


station "would provide a new competitive service for approxi- 


mately 736,000 persons throughout the Norfolk-Newport News 
13/ 
metropolitan area" (Appellee's Brief, p. 17). Subtracting 


736,000 from 1,016,238, leaves 280,238 persons outside the 
Norfolk-Newport News metropolitan area who would receive 
service from the proposed station. Hundreds of broadcast 
stations throughout the United States serve far fewer persons. 
In fact, that total is only slightly less than the population 


of Nevada (285,278). But nowhere has the Commission considered 


13/ Although Tidewater has been unable to determine the source 
of that figure -- the 1960 United States Census does not 
even list a "Norfolk-Newport News metropolitan area" --, 
it will be assumed for the purpose of this discussion to 
be correct. However, under the 1960 Census, a Standard 
Metropolitan Statistical Area is made up only of one or 
more entire counties. Unless a county is entirely urban 
-- densely populated -- it will have some rural areas. 
Thus, the use of metropolitan areas is misleading. The 
Urbanized Areas as defined by the Bureau of the Census 
are based upon population density and are used for com- 
puting the coverage of standard (AM) broadcast stations. 
The 1960 Census gives the population of the Norfolk- 
Portsmouth Urbanized Area as 507,825, and the Newport 
News-Hampton Urbanized Area as 208,874. The total of 
716,899 is somewhat less than the 736,000 figure used 

- by the Commission. This illustrates the pitfalls of 
relying upon statistics. 
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the benefits to those 280,000 persons from the proposed 


operation. | 


At no time has the Commission weighed the advantages of 
a new, unique, and non-competitive service to 280,000 persons 
outside the Norfolk-Newport News metropolitan area and the 
299,413 persons outside the Urbanized Area against |the dis- 
advantages of providing a "new competitive service for 736,000 
persons throughout the Norfolk-Newport News metropolitan area." 
For this reason alone, the Decision should be set aside. 

But that is not all of the erroneous and specious argu- 
ments of the Commission. Later on page 17, the Commission 
argues: "To claim that it would be a wide area rural service 
in light of this metropolitan area coverage is simply not 
credible; its rural audience, even assuming its proposal would 


cover the five county area, would be less than ten percent of 


its total potential audience” (Appellee's Brief, p. 17). Once 


| 
again, Tidewater does not know the source of that jstatement. 
| 


The facts show as follows: | 


(1) The distance to the outer limits of the 
proposed primary service area ~~ the inter- 
ference-free or 0.5 mv/m contour -- varies 


| 
from a minimum of 35 miles to a maximum of 


105 miles (A. 57). 

The “less than ten percent" used by the Com- 
mission appears to actually be 27.6% (Computations). 
At least some of the metropolitan area coverage 
arises from the unusually high conductivity and 


excellent propagation characteristics of the 


salt waterpath between Tidewater"s transmitter 


site and Norfolk and the metropolitan area (A. 114). 

Is not service to areas from 35 to 105 miles from the 
transmitter and covering a land area of 6,584 square miles a 
wide area service? The Commission obviously has forgotten that 
rural areas are less densely populated than metropolitan areas. 
Is not every person living on a farm or in a small town just 
as much entitled to at least one local broadcast service as 
the big city dweller? Section 307(b) says that he is. To 
conclude that a wide area service would not be provided merely 
because of the signal strength over a nearby city and metro- 


politan area is most arbitrary and capricious. 


THE COMMISSION HAS FAILED TO SHOW 
HOW RECEPTION SERVICE FROM STATIONS 
IN NORFOLK SATISFY THE NEEDS OF 


SMITHFIELD FOR A TRANSMISSION SERVICE) 


The Commission, in paragraph 10 of its Decision, con- 


cluded that "written interrogatories by several o 


in the area around Smithfield demonstrate that th 


£ the stations 


e needs of 


that community had not been completely ignored” (A. 113). 


There followed reference to three stations, WGH, Newport News, 


and WRAP and WTAR, Norfolk. Tidewater contended 


that the con- 


clusions were erroneous, that much relevant and material evidence 


| 
had been ignored, and that other evidence had been distorted 


(Appellant's Brief, pp. 56-60). The Commission's 


that Tidewater made "little attempt to demonstrat 


| answer is 
| 


e that in the 


context of the Policy Statement the Commission improperly 


weighed the facts or that the Commission's conclu 


Sions were 


| 
not reasonably based on the findings of fact" (Appellee's 


Brief, p. 20). 


The answer is very simple. If Tidewater's 
| 


proposed 


station cannot provide a transmission service beypnd the 
| 


geographical boundaries of Smithfield, neither can WGH 


provide a transmission service beyond the boundar 


ies of 


—Gu 


Newport News nor can WRAP and WTAR provide a transmission 
service beyond the boundaries of Norfolk. The Commission 
“cannot have its cake and eat it" at the same time. 

Even if WGH, WRAP and WTAR can and do provide a 
transmission service beyond the boundaries of their com- 
munities, they cannot, by any stretch of the imagination, 
be said to be reasonably accessible from the Smithfield area. 
Newport News is 19 miles from Smithfield over a toll bridge. 
Norfolk is 23 miles from Smithfield over a toll bridge and 
through a toll tunnel (A. 8). 

The Commission gave great weight to the erroneous con- 
clusion concerning the service of WGH, WRAP and WIAR. In so 
doing, it not only ignored relevant and material evidence but 
also failed to recognize the distinction between transmission 


and reception service. Even more significant is the Commis- 


sion’s failure to recognize that its handling of the facts, 


in light of its consideration of Tidewater's community and 
proposed transmission service, created a dilemma from which 
there is no escape. 

For this reason alone, the Decision should be set 


aside. 
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Til 
THE DENIAL OF TIDEWATER'S APPLICATION 
BECAUSE OF THE POSSIBILITY THAT NATIONAL 


a 
AND REGIONAL ADVERTISING MIGHT BE AC- 
CEPTED WAS ARBITRARY AND CAPRICIOUS 


The evolution of the 307(b) Suburban Policy is 
described at considerable length in Tidewater's brief, be- 
ginning on page 17 and continuing through page 25. Most 
significantly, every single decision of the Commission and 
each of the two decisions of this Court which preceded the 
consideration and adoption of the policy involved at least 
two mutually exclusive applications, at least one for a 

| 
community within a metropolitan area and sufficiently close 
to the central aa of the metropolitan area as to provide 


. 15/ 
primary service to all or portions of the central city. 


14/ A signal having a strength of at least 2 millivolts 
per meter. 


15/ The Memorandum Opinion and Order, released July 9, 1965, 

Monroeville Broadcasting Company, 1 FCC 2d 319, 5 Pike 
& Fischer RR 2d 547 (1965), initiated the pro¢eeding 
which led to the adoption of the 307(b) Suburban Policy, 
and was issued as the direct result of the remand by 
this Court in Miners Broadcasting Service, Inc. v. FCC, 
121 U.S. App. D.C. 222, 349 F.2d 199 (1965). [In Miners, 
this Court held that the Commission had failed to follow 
the "exceptional" rule approved by this Court in 
Huntington Broadcasting Co. v. FCC, 89 U.S. ipo D.C. 222, 
192 F. 2d 33 (1951), and had created, rather than destroyed, 
inequities. The following decisions "of the Commission 

| 

| 


(Cont'd. on p. 18) 


<n S 


Every single case involved the application of Section 307(b) 
of the Commmications Act of 1934, as amended, 47 U.S.C. 
§ 307(b), to resolve, if possible, the conflicts between 


applications for different communities. 


15/ (Cont'd from p. 17) 


were the only ones listed in that Memorandum Opinion 
and Order and, with but one exception, each involved 
at least two mutually exclusive applications, at least 
one of which was for a commmity within and close to 
the central city of a metropolitan area: Huntington 
Broadcasting Co., 5 Pike & Fischer RR 721 (1950), re- 
consideration denied, 6 Pike & Fischer RR 569 (1950); 
Radio Crawfordsville, Inc., 34 FCC 996, 25 Pike & 
Fischer RR 533 (1963), reconsideration denied, 35 FCC 
438, 25 Pike & Fischer RR 1001 (1963); Speidel Broad- 
casting Corp. of Ohio, 35 FCC 74, 25 Pike & Fischer 
RR 523 (1963), reconsideration denied, 35 FCC 755, 

1 Pike & Fischer RR 2d 726 (1963); Monroeville Broad- 
casting Co., 35 FCC 657, 1 Pike & Fischer RR 2d 607 
(1963), reconsideration denied, 36 FCC 296, 1 Pike & 
Fischer RR 2d 993 (1964); Burlington Broadcasting Co., 
34 FCC 1135, 25 Pike & Fischer RR 633 (1963); Massilon 
Broadcasting Company, 36 FCC 809, 2 Pike & Fischer RR 
2d 409 (1964); Seven Locks Broadcasting Co., 37 FCC 82, 
3 Pike & Fischer RR 2d 25 (1964). The one exception 
was Rockland Broadcasting Company, 37 FCC 303, 2 Pike 
& Fischer RR 2d 39 (1964), reconsideration denied, 36 
FCC 1510, 2 Pike & Fischer RR 2d 820 (1964), affirmed, 
sub. nom. Dacre v. FCC, 122 U.S. App. D.C. 171, 352 
F.2d 647 (1965), which involved mutually exclusive 
applications for commmities within a metropolitan 
area but some distance from the central city. A copy 
of the Memorandum Opinion and Order initiating the 
proceeding which led to the adoption of the 307(b) 
Suburban Policy is attached to Tidewater's brief as 
Appendix A. 
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| 
The Commission has pointedly ignored the evolution 


and legislative history of the 307(b) Suburban Policy in its 
| 

brief. In fact, it does not even mention a single one of the 

many decisions upon which the Commission requested comments 


in the proceeding which led to the adoption of the policy 
16/ | 17/ 
statement , not even the two decisions of this Court. 


Nor does the Commission, in its brief, give any consideration 
to the policy statement as a whole. Instead, it merely 

paraphrases, on pages 7 and 9 of its brief, just one sentence 
from the entire policy statement: 


| 
| 
8. . . . Our experience compels us to 
conclude that as their power and coverage | 
are increased to serve larger numbers of per- 
sons, stations in metropolitan areas often! 
tend to seek out national and regional ad-| 
vertisers and to identify themselves with the 

entire metropolitan area rather than with the 

particular needs of their specified communities . 
. . . (Appellant's Brief, Appendix B, pp. 3-4) 
(Emphasis supplied). 


16/ The proceeding which led to the adoption of the 307 (b) 
Suburban Policy was initiated by the Memorandum Opinion and 
Order in Monroeville which appears as Appendix A to Appel- 
lant's brief. The Commission's decisions also are listed 
in footnote 7, above. 


The two decisions of this Court are Huntington Broadcasting 
Co. v. FCC, supra, and Miners Broadcasting es rvice, Inc. v. 
FCC, supra. 
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There is not one iota of evidence, or even any sig- 
nificant reference, in any of the listed cases which led.to 
the adoption of the 307(b) Suburban Policy that the seeking 
out and acceptance of national and regional advertising by 
a suburban station created any problems. 

As noted before, Tidewater proposes an agricultural 
program service to a large rural area and population. It 
expects some of its advertisers to be the manufacturers of 
farm implements such as tractors, plows, harrows and harvesters, 
and other advertisers to be manufacturers of fertilizers, 
weed killers and insecticides. Such advertisers most certainly 
will be national advertisers. It also expects advertising 
from livestock yards and meat packers, particularly in the 
area made famous by the Smithfield Ham. Those advertisers 
will be classified as regional advertisers. 

Where is 'the evil of acceptance of such advertising? 


What is the relationship between the advertising 


carried by a station and the "fair, efficient, and equitable 


distribution of radio service" mandate of Section 307(b) of 
the Act? 


None has been shown! 
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Nor is there any requirement by any statute, rule or 
policy that a broadcast station must receive sufficient revenues 
from the community to which it is licensed to sucess its op- 
eration. Yet the Commission continues to belabor the matter 


18/ 
of revenues. (Appellee's Brief, p. 13). 


The simple, inescapable fact is that there ig not even 
a remote relationship between the advertising accepted by 2a 
station and Section 307(b). Nor is there any relationship 
between the source of revenues and Section 307(b). 

Seldom, if ever, has a more arbitrary and capricious 
reason been given for denying an application which even today 
fully satisfies every applicable rule of the Comission and 


every applicable section of the Commmications Act. 


Tl 


18/ At the bottom of page 13 of its brief, the Commission 
states that no attempt was made to show why Dr. Baker's 
experience in the operation of Station WESR was relevant 
to Smithfield. The following finding in footnote 12 of 
page 15 of the Second Supplemental Initial De¢ision was 
overlooked by the Commission: 
Baker's experience has included operation of sta- 
tions in small communities, including Station WESR 
at Tasley, on the Eastern Shore of Virginia. The 
Tasley station had first-year revenues of about $80,000 
and by 1965 its revenues had increased to about $115,000. 
The population of the Tasley community is less than that 
of Smithfield and the interference-free population of 
Station WESR is many fold less than that within the 
operation proposed by Tidewater (A. 87). 


CONCLUS ION 


No useful purpose will be served by a further 
dissection of the Commission's arguments. The foregoing 
discussion, coupled with the arguments in Tidewater's 
brief, conclusively prove that there is no reasonable re- 
lationship between the objectives of Sections 1 and 
307(b) of the Commmications Act and the 307(b) Suburban 
Policy. 

A remand is respectfully requested. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 


THE TIDEWATER BROADCASTING COMPANY, INCORPORATED 


Appellant 


FEDERAL COMMUNICATIONS COMMISSION 


Appellee 


APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES 


This case has not previously been before the 


1/ An appeal of Edwin R. Fischer from the denial jof his 
‘application by the same Decision from which this 
appeal is taken is pending in Case No. 21,942. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 


THE TIDEWATER BROADCASTING COMPANY, INCORPORATED 


Appellant 


FEDERAL COMMUNICATIONS COMMISSION 


Appellee 


APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES 
1/ 


This case has not previously been before the Court. 
| 


1/ An appeal of Edwin R. Fischer from the denial of his 
“application by the same Decision from which this 
appeal is taken is pending in Case No. 21,942. | 


The parties have not entered into a stipulation of the issues 
presented in this appeal, but have agreed informally that each may 
submit its own statement. In the opinion of the Appellant, the 
following issues are presented: 

1. Is the 3076) Suburban Policy, under which the 
Commission may deny an applicant which fully satisfies 
every applicable rule of the Commission, lawful and 
enforceable? 

2. Did the Commission err in refusing to afford Tide- 
water the opportunity to show the possibility of operation 
with different facilities than those specified in the 
application? 

3. In denying Tidewater's application did the Commis- 


sion fully and fairly consider and apply the evidence as 


summarized in the findings of fact adopted by the Commission? 


4. Is the Decision compatible with the decision adopted 
the same day by the Commission in the companion case of 
Monroeville Broadcasting Company? 

5. Was the conclusion that denial of Tidewater's ap- 
plication would provide a fair, efficient, and equitable 
@istribution of radio service and would serve the public 
interest, convenience and necessity, arbitrary and 


capricious? 


STATEMENT OF THE CASE 


| 
This is an appeal, pursuant to Section 402(b) of the 
[ 


Communications Act of 1934, as amended, 47 U.S.C. 8402 (b), 
from a Decision of the Federal Communications conmi gsion, 
released April 16, 1968, which denied the application of The 
Tidewater Broadcasting Company, Incorporated, for @ | construc— 
tion permit for a new and the first standard (AM) yews 
station at Smithfield, Virginia (A. 107-122), and from a 
Memorandum Opinion and Order of the Commission, released 
September 16, 1968, which denied Tidewater's petition for 
rehearing. (A. 123-130.) | By the same Decision, the 


Commission also denied the mutually exclusive application of 


Edwin R. Fischer for a construction permit for a new and the 
| 


2 
third broadcast station at Newport News, virginia.” Both 


applications were denied under the Policy Statement| On 
| 


Section 307(b) Considerations For Standard Broadcast Facili- 
ties Involving Suburban Communities, 2 Federal Communications 
Commission Reports, Second Series 190, 6 Pike & Fischer Radio 
Regulations, Second Series 1901 (hereinafter referred to as 


the 307(b) Suburban Policy), which had been adopted! by the 
| 


2/ As noted above, an appeal by Fischer is before this Court 
in Case No. 21,942. 


Commission December 22, 1965, more than six anda half years 
after the applications had been filead and more than six 
years after they had been Gesignated for hearing. The 
Decision was preceded by three separate hearings and by the 
issuance of three separate initial decisions by the Hearing 
Examiner, each one proposing the grant of Tidewater's applica- 
tion and the denial of Fischer's mutually exclusive applications 
Tidewater's application, which specified daytime only 
operation as a Class II station on the clear channel of 940 
kilohertz, was filed with the Commission on February 2, 1959. 
Because the primary objective was to provide an agricultural 
program service to the tens of thousands of farmers and farm 
families in a five-county area generally west of Norfolk, 


Virginia, and south ofthe James sie £/ a power of 10 kilo- 


watts and a non-directional antenna was asreee et 


3/ The three initial decisions were the Initial Decision of 
Hearing Examiner Elizabeth C. Smith, released July 11, 
1961 (A. 1-47); the Supplemental Initial Decision of 
Elizabeth C. Smith, released April 19, 1965 (A. 49-66); 
an@ the Second Supplemental Initial Decision of Hearing 
Examiner Elizabeth C. Smith, released January 17, 1967 


(A. 73-105).— 


The counties are Isle of Wight, Surry, Sussex, Nanscmond 
ana Southampton. 


Class II stations are intended to provide wide area cover- 
age and may operate with a maximum power .of 50 kilowatts. 
The assignment of a station at Richmond, Virginia, on the 
adjacent channel of 950 kilohertz and the pendency of 
applications in the Baltimore, Maryland, arca, proposing 

to operate on 940 kilohertz made it impossible to propose a 
power in excess of 10 kilowatts at Smithfield. 


ae 


| 
Smithfield, with a population of 3,010 persons within 
| 
its corporate limits, was selected as the station location 


| 
because it is the county seat and largest urban center of 


Isle of Wight County, is an agricultural processing) and 
marketing Centered and is close to the geographical center 
of the five-county area sought to be served. Smithfield and 
the entire five-county area lie outside all urbanized and 
| 

metropolitan areas. Intervening bodies of water make airline 
distances from Smithfield to other cities in the general area 
of little significance. From Smithfield, the highway dis- 
tances are as follows: to Newport News, 19 miles over the 
James River toll bridge; to Portsmouth, 21 miles oer a toll 
bridge; to Norfolk, 23 miles via a toll bridge and tunnel; 


and to Suffolk, 19 mines In no sense of the wor 


Smithfield a suburb of any of those cities. 


“ 8/ . 5 
The only broadcast peaeionsed in the five-c 


area are one station at Suffolk and one station at Franklin, 


The town is well known for being the home of the Smith- 
field Ham. 
The facts in this paragraph are from paragraph 11 and 13 
of the first Initial Decision (A. 7-8) except for 
the population of Smithfield, which is from paragraph 12 
of the findings of fact of the Second Supplemental Initial 
Decision. (A. 76). 


All references to broadcast stations in this brief are to 
standard (AM) broadcast stations. The record contains no 
evidence concerning frequency modulation (FM) and tele- 
vision (TV) broadcast stations except that none are located 
in Smithfield. a : 


the latter 26 miles southwest of Smithfield. Neither station 


provides a primary service esque to Smithfield. The only 


stations which provide primary service signals to Smithfield 
are two in Norfolk and two in Newport News. The only daily 
newspaper published in the five-county area is published at 
suffolk 22! 

Terrain’ characteristics of the area about Smithfield, 
over which Tidewater has no control, have played a most 
important role in the denial of Tidewater's application. 

The daytime propagation of standard broadcast signals is 
@ependent upon the characteristics of the ground. A signal 
passing over ground with low conductivity, which is a factor 
of the composition of the soil and its dielectric constant, 
will be greatly attenuated and will provide service only a 
relatively short distance from the transmitter. A signal 
passing over ground with high conductivity will be attenuated 
much less and will provide service at a considerably greater 
@istance from the transmitter. The best propagation--the 


least attenuation--occurs over salt water. Because the path 


9/ A signal having a strength of at least 2 millivolts per 
meter is required to provide primary service to a com- 
munity with a population of 2,500 or greater. 


The facts in this paragraph are from footnote 10 and para- 
graphs 12 and 21 of the findings of fact of the first 
Initial Decision. (A. 8, 11-12). 
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between Tidewater's proposed transmitter site near $mithfield 
and Norfolk falls almost entirely over salt water, the signal 
from the proposed station would be considerably Grenter over 
Norfolk than at the same distance on other pearings| from the 


transmitter. 
| 


Although Tidewater's basic objective was, and is, to 
provide primarily an agricultural program service to rural 
areas and agriculturally-oriented towns generally west of 


° | 
Norfolk, the extremely low attenuation of the salt water path 
between Smithfield and Norfolk would produce a signal in 


excess of 5 millivolts per meter over most of Norfolk, and 
| 


a primary service signal of 2 millivolts per meter over most 


of Norfolk's urbanized and metropolitan aan de! The fact 


1l1/ The following findings of fact are contained in paragraph 
16 of the Second Supplemental Initial Decision: 
16. The proposed station would render} a primary 
interference free service to 1,016,238 persons in an 
area of 6,584 square miles,> including all of the 
following counties in Virginia: Gloucester (11,919), 
Isle of Wight (17,164), James City (11,539), Mathews 
(7,121), Nansemond (31,366), Norfolk (51,612), 
Northampton (16,966), Princess Anne (76,124), Surry 
(6,220) and York (21,583); and Gates County (19,254), 
North Carolina. In addition to service to, Smithfield 
Tidewater would place a 2 mv/m or better signal over 
all of the cities of Norfolk (305,872); Portsmouth 
(114,773); Newport News (113,662); Hampton) (89,258) ; 
Suffolk (12,609); and Virginia Beach (8, oe all in 
Virginia. 
| 
5/ If the presently pending application of Catons- 
ville Broadcasting Company (BP-16105) is granted, 
the interference free primary service area of 
Tidewater would be reduced to an area of 5,642 
square miles, ea a population of 970, 682 
persons. (A. 77-78). 
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that Norfolk and ithe other cities would lie within Tidewater's 
proposed service area gave the Commission no concern until 
early in 1966, almost seven years after Tidewater's application 
was filed and more than six years after the application had 
been Gesignated for hearing. 

Before the Commission had completed its study of 
TiGewater's application, Fischer, on May 15, 1959, filed his 
application for a third station at Newport News. His applica- 
tion also proposed non-directional daytime only operation on 
940 kilohertz with a power of 10 kilowatts. Because the 
proposed transmitter site was only a mile or so from Tide- 
water's site, the technical coverage of the two proposals was 
essentially identical. 

Paced with two mutually exclusive applications, the 
Commission had no alternative but to designate them for hearing 
to determine which, if either, should be granted. By an Order 
released October 28, 1959, the Commission designated the two 
applications for hearing in consolidation with a number of 
other applications for new or modified stations on the same or 
immediately adjacent channels. In the Order, the Commission 
found both Tidewater and Fischer fully qualified to construct 


and operate the station each proposed except for possible 


electrical interference with one or more existing or proposed 
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| 
operations. In addition to appropriate interference jand 


coverage issues, the Commission specified a Section 307 (b) 


| 
issue and a standard comparative issve.22/ Amendments and 


dismissals of other applications made possible the holding 


of a hearing upon only the Tidewater and Fischer applications. 


12/ The issues of interest to this appeal were as follows: 


(14) To determine, in light of Section 307(b) of 
the Communications Act of 1934, as amended, |which of 
the instant proposals would best provide a fair, 
efficient and equitable distribution of radio 
service. 

kkk KK 
(20) To determine, in the event Newport News, 
Virginia, or Smithfield, Virginia, is preferred 
under Issue 14, whether Edwin R. Fischer or Tide— 
water Broadcasting Company will provide service to 
the community selected as having the greater need 
for a new facility. 


(21) To determine, if Edwin R. Fischer and| Tide- 
water Broadcasting Company would provide service to 
the community determined to have the greater need 

_for a new facility, which of the proposals of these 

two applicants would better serve the public interest 
in the light of evidence adduced pursuant to the fore- 

going issues and the record made with respect to sig- 
nificant differences between the applicants) as to: 

| 

(a) The background and experience of each 

having a bearing on the applicant's ability 
to own and operate its proposed station. 


The proposal of each of the applicants with 
respect to the management and eae A of 
the proposed station. 


(c) The programming service proposed in each of 


said applications. 
- a a a | 


(23) To determine, in the light of the evidence 


adduced pursuant to the foregoing issues, which, if 


any, of the instant applications should be granted. 


(A. 3-4). = 2s 


Although not germane to Tidewater's appeal, the facts 
in the next three paragraphs are germane to Fischer's appeal 
in Case No. 21,942 and explain why a second hearing was held 
and a Supplemental Initial Decision was issued. They are 
offered only as background. 

At the time Tidewater filed its application for 
Smithfield, three of its four stockholders, collectively 
owning 90 percent of its stock, were the sole stockholders of 
a corporation which was the licensee of Station WESR, Tasley, 
Virginia, on the eastern shore of Virginia north of Norfolk 
and across and up Chesapeake Bay from the Smithfield area. 
Even though there would be some overlap of the service areas 
of the proposed station at Smithfield and WESR, the overlap was 
of such small magnitude as not to require an issue of possible 
contravention of the Commission's multiple ownership rule and 
policy. 


Following a hearing in 1960, the Examiner issued an 


Initial Decision on July 11, 1961, in which she concluded that 


Tidewater must be preferred over Fischer under both the 
Section 307(b) issue and the standard comparative issue. 
Fischer filed exceptions. For reasons never understood by 
Tidewater and not germane to this appeal, the Commission 


stayed further action in this proceeding for almost 
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three years. During that period, two events occurred. The 
first was the filing of an application to improve the service 
of Station WESR at Tasley by increasing the power. If granted, 
the overlap of the service areas of WESR and Smithfield would 
have increased somewhat, but not to the extent that the multiple 
ownership rule and policy then in effect would have been con- 
travened. en second event, which came sometime nee the 
WESR application was filed, was an amendment of the multiple 
ownership rule, then Section 3.35 (now Section 73.35, 47 
C.F.R. $73.35). Because of the stay in effect in the Tide- 
water-Fischer proceeding and the amendment of the muesple 
ownership rule, the Commission did not act upon the WESR 
application until Tidewater petitioned for a further hearing 
upon a new issue to determine whether the operation at 
Smithfield would overlap the operation of WESR with higher 


power to the extent that a grant of the Smithfield application 


would be impossible. The Commission first granted the applica- 
x | 


tion to increase the power of WESR and then, by an Order 


released April 30, 1964, ordered a further hearing to aeter- 
| 

mine if a grant of Tidewater's application was precluded by 
| 
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13 
the modified en / (R. 586-587). 


After a further hearing late in 1964, the Examiner 
issued a Supplemental Initial Decision on April 19, 1965, 
in which she stated that there was "serious doubt as to 
whether the amendment to Section 73.35(a), adopted in late 
May, released early in June, and effective July 16, 1964, is 
applicable to Tidewater's proposal," and then concluded that, 
even if Section 73.35(a) was soomicae. Tidewater had met its 
burden of justifying a waiver. The conclusions of the Initial 
Decision and the proposed grant of Tidewater's application 
were reaffirmed. (A. 49-66). 

Oral argument on the exceptions to both the Initial 
Decision and the Supplemental Initial Decision were held by 
the Commission en banc on December 9, 1965. (Tr. 1140). 
Before a final decision was issued, the Commission, on 
December 27, 1965, issued its Policy Statement On Section 
307(b) Considerations For Standard Broadcast Facilities 


Involving Suburban Communities (307(b) Suburban Policy), 


13/ The added issue was as follows: 


fo determine whether a grant of the proposal of the 
Tidewater Broadcasting Company, Incorporated, would 
be in contravention of the provisions of Section 
73.35(a) of the Commission's Rules with respect to 
multiple owmership of standard broadcast stations, 
and, if so, whether circumstances exist which would 
justify waiver of the rule. (A. 50). 
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| 
| 
| 
| 
| 
| 
| 


supra. On January 20, 1966, the Commission issued a Memo- 
| 


randum Opinion and Order in which it first concluded that 


Tidewater had justified a waiver of the multiple ownership 
rule, Section 73.35(a), and then ordered a further hearing 
upon issues relating to the 307(b) Suburban Policy because 


the proposed 5 millivolt per meter contours of both Tidewater 
| 
and Fischer would fall over or "penetrate" Norfolk,| a city 


with a population of over 50,000 and twice as large as the 
| 
specified communities, Smithfield and Newport News, respec- 
: 4/ | 
tively.— (A. 67-71). 


| 
| 
14/ The added 307(b) Suburban Policy issues were as follows: 


(a) To determine whether each of the proposals will 
realistically provide a local transmission facility 
for its specified station location or for janother 
larger community, in light of all of the relevant 
evidence, including, but not necessarily limited to, 
the showing with respect to: | 

(1) The extent to which each specified station 
location has been ascertained by each applicant to 
have separate and distinct programming needs; 


(2) The extent to which the needs of each specified 
station location are being met by existing standard 
broadcast stations; | 


(3) The extent to which each applicant's program 
proposal will meet the specific, unsatisfied pro- 
gramming needs of its specified station location; and 


(4) The extent to which the projected sources of 
each applicant's advertising revenues within its spe- 
cified station location are adequate to support its 
proposal, as compared with its projected sources from 
all other areas. (Footnote continued on aime page.) 
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Tigewater and Fischer returned to the hearing room 
for the third time in the spring and summer of 1966. At that 
hearing, Tidewater presented extensive evidence to meet each 
of the new 307(5) Suburban Policy issues. Fischer, on the 
other hand, offered only engineering (technical) evidence, 
even though the new issues were equally applicable to both 
applicants. On January 17, 1967, the Examiner issued her 
Second Supplemental Initial Decision. With respect to Tide- 
water, the Examiner (1) made most extensive and comprehensive 


findings of fact on each of the new 307(o) Suburban Policy 


15 
issues covering 17 single spaced pages==’ (A. 78-88) and 


supplemented by an eight page appendix (A. 97-105), 
(2) analyzed the 307(b) Suburban Policy (A. 90-92), 
(3) concluded that Tidewater had amply rebutted any presumption 


that its proposed station would "turn its back on Smithfield" 


14/ (Cont'd.) 
(>) To determine, in the event that it is concluded 
pursuant to the foregoing issue (a) that one or both 
of the proposals will not realistically provide a 
local transmission service for its specified station 
location, whether each such proposal meets all of the 
technical provisions of the Rules, including $873.30, 
73.31, and 73.188(b) (1) and (2), for standard broad- 
cast stations assigned to the most populous community 
for which it is determined that the proposal will 
realistically provide a local transmission service. 
A. 69-70). 
15/ The 20 pages included seven single spaced pages 
of the first Initial Decision which were incorporated by 
reference. (A. 77, 85, 6, 8, 23-28). 


| 
and be a Norfolk rather than a Smithfield station (A. 93) 


and (4) proposed for the third time the grant of Tidewater's 


application. (A. 95-96). For the third time the Examiner 


proposed to deny Fischer's application. 


Following the filing of exceptions by Fisher and 
the Commission's Broadcast Bureau and the presentation of 
oral argument, the Commission, on April 16, 1968, elecceal 
its Decision denying both applications. With reenact to 
Tidewater, the Commission did not delete a single word or 
modify a single sentence of the more than 15 single| spaced 
pages of the Examiner's findings of fact. Instead, the Com- 
mission ignored most of those findings of fact and distorted 
others. In addition, the Commission faulted Tidewater for 


having failed to show the possibility of operation with other 
| 
facilities such as reduced power and a directional antenna 
system, even though such evidence was not Cont enptared by 
either the 307(b) Suburban Policy or any issue and most 
certainly would have been rejected under a long established 
policy which prohibits the showing of an alternate Propose — 
As noted earlier, Fischer filed a timely appeal with 
this Court, Case No. 21,942. Tidewater, however, petitioned 
for rehearing pursuant to Section 405 of the Communications 


| 
Act, 47 U.S.C. $405. The petition for rehearing presented 
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each of the contentions present in this appeal, and also 
requested permission to amend the applications to submit 
revised proposals rather than having to either file entirely 


new applications, which most certainly will involve another 


16/ 
lengthy hearing, or abandon the effort to provide a much 


neeGed broadcast service. 
Tidewater's petition for rehearing was denied by 
a Memorandum Opinion and Order released by the Commission on 


September 16, 1968. (A. 123). This appeal followed. 


ARGUMENT 
Although Tidewater is increasingly convinced that 
the 307(b) Suburban Policy, as applied by the Commission in 
this and other cases to deny applications rather than to 
assist in the choice under Section 307(b) of the Communications 


Act, 47 U.S.C. §307(b), between applicants for different communi- 


Shortly after the release of the Decision, the Commission 
received an application from an existing station in North 
Carolina seeking to increase power on the channel which 
is mutually exclusive with the use of the channel in the 
Smithfield area. Tidewater's fears of yet another long 
drawn out and expensive hearing have been substantiated. 
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ties actually is a substantive rule which is unlawful because 


it was adopted without following the rule making procedures 


_required by Section 553 of the Administrative Procedure Act, 


5 u.S.c. 8553, it did not present that precise question to 


the Commission in its petition for rehearing. Therefore, it 


will not argue the question in this brief. However, the 


question is discussed at some length and in some detail in 
the briefs in Fischer's appeal, Case No. 21,942. 
Tidewater did challenge the lawfulness of the 307 (b) 


Suburban Policy on other grounds in its petition for rehearing. 


Each of the questions presented by this appeal were presented 


to the Commission by Tidewater's petition for rehearing and, 


therefore, are properly before the Court. 


A brief discussion of the background of the 307 (b) 


Suburban Policy seems desirable. 


| 
| 


In the standard (AM) broadcast service, channel allo- 
cations and station assignments are made by the GS: of appli- 


cations which srecely, the channel and power Se 2s the 
17 


comnunity to which the station would be licensed. | The 


Section 73.30(a) (1) of the Commission's Se Ve C.F.R. 
$73.30(a) (1), provides that "each standard broadcast 
station will be licensed to serve primarily a particular 
city, town, political subdivision, or community which 
will be specified in the station license and the station 
will be considered to be located.in such place." The 
place named in the license is that selected by) lthe appli- 
cant and specified in the application. 
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availability of a channel depends almost entirely upon engi- 
neering (technical) nga In the frequency modu- 
lation (FM) and television (IV) broadcast services, channels 
are allocated to specific cities by rules adopted following 
rule making procedures, and all applications must adhere to 
the specific channel : 

The growth of standard broadcasting over the last thirty 


years, and particularly since World War II, has more than 


matched the growth of the population and the economy. As 


metropolitan areas and more remote towns and cities grew, 


there developed an increasing demand for broadcast stations in 
commmities other than the central cities to metropolitan areas, 
and an increasing number of applications for new standard broad- 
cast stations to meet those demands. If the applications satis- 
fied certain minimum requirements of the Commission's Rules, 

did not propose excessive interference to existing stations, 


and were not mutually exclusive with one or more other appli- 


18/ The only exceptions are a handful of clear channels for 
high power use in or near specified cities made by 
treaties between the United States and other North 
American countries. 


FM and TV channels are allocated by Sections 73.202 and 
73.606, respectively, of the Commission's Rules, 47 C.F.R. 
§§73.202, 73.606. Under special and limited circumstances 
a channel may be used by a station licensed to a community 
located close to the community to which the channel is 
allocated by rule. 
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cations, they were granted without hearing. The fact that a 


proposed operation, not mutually exclusive with another appli- 


: : : .__20/ Aes 
cation, would provide primary service to portions or even 


all of a central city of a metropolitan area gave the Com-— 

mission no concern. Hundreds of such stations operating today 
| 

throughout the United States present no problems to| the Com- 


mission merely because parts or all of central cities lie within 
| 


their primary service areas. A number of such stations are 
operating in the Washington area. 
A mere handful of cases over the last twenty years, 


probably not more than a dozen, have involved two or more 


mutually exclusive standard broadcast applications, at least 


| 
one for a community sufficiently close to the central city of 


a metropolitan area as to provide primary service to portions 


or all of the central city. In only three or four of those 


cases did the Commission encounter any significant difficulty 


in making the choice based upon the needs of the communities 


| 


20/ A groundwave signal having a strength of at least 2 milli- 
volts per meter is required for primary service to a city 
or other community having a population of 2, 500 or SSS 


21/ 
uired by Section 307(b).—_ One of the earliest cases 


Publishing Co., 4 Pike & Fischer RR 718, 725 

{1949}, which involved mutually exclusive applications for new 
stan@ard broadcast stations at Alameda, adjacent to Oakland, 
and Palo Alto, some 30 miles south of Oakland and San Francisco 
an@ 20 miles north of San Jose, California. There, the Com- 
mission encountered absolutely no aifficulty in preferring Palo 
Alto because it was more remote from any central city and from 
any existing broadcast station. 

The 307(b) Suburban Policy is the direct descendant 
of the next case to arise, Huntington Broadcasting Co., 5 
Pike & Fischer RR 721 (1950), rehearing denied, 6 Pike & 
Fischer 569 (1950). There, the Commission held that it was 
unable to make the Section 307 (6) choice between mutually 
exclusive applications for new standard broadcast stations 
at Los Angeles and adjacent Huntington Park because of the 
close relationship of the two cities and because the propcsed 


service areas were essentially identical. The ultimate choice 


When mutually exclusive applications involve separate 
communities, a determination must be made as to which 
community has the greater need for the proposed station. 
The qualifications and proposals of the applicants do 

not enter into that determination. Federal Communications 
Commission v. Allentown Broadcasting Corp., 349 U.S. 358 
{2955}. 
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was based upon a comparison of the applicants’ qualifications 
and non-technical proposals. This Court approved the Com- 
mission's inability to make a Section 307 (b) Ghowice! Huntington 
Broadcasting Co. v. Federal Communications Commission; 89 U.S. 


App. D.C. 222, 192 F2d 33 (1951). | 
The next case to come before this Court was Monroeville 


| 
Broadcasting Co., 35 FCC 657, 1 Pike & Fischer RR 2a 607 (1963), 


reconsideration denied, 36 FCC 296, 1 Pike & Fischer RR 2d 726 


22/ 
(1964), += which presented a somewhat unique problem involving 


two mutually exclusive applications for widely separated communi- 
| - 
ties close to the same central city, Pittsburgh, Pennsylvania. 


| 


One applicant (Miners) sought to improve the facilities of an 


existing station in a manner which would provide primary 


service (see footnote 9, above) to 98 percent of Pittsburgh 
and the other applicant (Monroeville) sought a new station 

: eae 
which would provide primary service to about one-third of 


| . 
2/ Speidel Broadcasting Corp. of Ohio v. Federal Communi- 
~~  Gations Commission, 2 Pike & Fischer RR 2094 (1964), was 
a per curiam opinion affirming Speidel Broadcasting Corp. 
of Ohio, 35 FCC 74, 25 Pike & Fischer RR 533 (1963), 
reconsideration denied, 35 FCC 755, 1 Pike & Fischer RR 2d 
726 (1963), in which the Commission had considered an 
application for anew standard broadcast station in a 
community contiguous to Dayton, Ohio, as an application 
for Dayton in making the Section 307 (b) choice of a 
mutually exclusive application for the first station at 
Xenia, Ohio, some 15 miles from Dayton. The extension 
of the Huntington doctrine or rule was not raised in the 
appeal. ; | s 
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Pittsburgh. In making the Section 307(b) comparison, the 
Commission considered Miners' application as one for Pittsburgh 
and then concluded that the need of Monroeville for its first 
station was greater than the need of Pittsburgh for its ninth 
station. In support, the Commission relied upon the Huntington 
Goctrine and two subsequent Commission decisions in cases 
involving a mutually exclusive application which would provide 


primary service to all or substantial portions of a nearby 


23 
central eee! This Court remanded but did not set aside the 


grant of the Monroeville application. Miners Broadcasting 
Service, Inc. v, Federal Communications Commission, 121 U.S. 
App. D.C. 222, 349 F.2d 199 (1965). 

An extended discussion of Miners is unnecessary at 
this point. The Court had before it and considered only the 
question of when and how Section 307(b) should be applied in 

between mutually exclusive standard broadcast appli- 
cations which specified different communities as the station 
location when the proposal of at least one would provide 
some primary service to a nearby central city. The Court 


said: 


23/ The cases were Radio Crawfordsville, Inc., 34 FCC 996, 
25 Pike & Fischer RR 533 (1963), reconsideration denied, 
35 FCC 438, 25 Pike & Fischer RR 1001 (1963), and Speidel 


Broadcasting Corp. of Ohio, supra. 


= FF = 


| 
| 
| 
| 


The Commission's use of the Huntington | 
doctrine in this case had far different 
results. Rather than allowing the Section 
307(b) issue to be avoided, it predetermined 
that issue in Monroeville's favor by desig-| 
nating the Miners application as an appli- 
cation for an urban area served by eight 
outlets while designating Monroeville's as 
one for a suburb served by none. Because 
of the preference accorded first local 
transmission services, analysis of any | 
factor other than number of broadcast out- | 
lets was precluded. This is obviously a | 
much more drastic application of Huntington | 
than to deprive one party of what is deemed| 
to be, under the facts of this case, an unfair 
preference over the other. It creates, rather 
than destroys, inequities. That Huntington | 
was an approach furthering the public interest 
when used to widen inquiry does not necessarily 
mean that it is such when used to narrow inquiry. 
The use of the "exceptional" rule of Huntington 
in this case is permissible only if the Com- 
mission recognizes it as an extension of the 
rule and gives adequate reasons Jan it. The 
Commission has failed to do so.— | 


| 
| 


6/ The Commission has decided two similar cases 
on the ground given in this case. Speidel 
Broadcasting Corp. of Ohio, 25 Pike & Fischer 


RR 723 (1963); Radio Crawfordsville, Inc., 
25 Pike & Fischer RR 533 (1963). Neither of 


these cases contains an adequate explanation 
of the extension of the rules. As we said 


in Pinellas Broadcasting Co. v. Federal | 


Communications Commission, 97 US App DC: (236, 


238, 230 F2d 204, 206 /13 RR 2058/7 (dictum), cert. 
denied, 350 US 1007 (1956), "The rationality of 
some basic theses as to the public good jis self- 
evident, and of some others is so well known as 
to require judicial notice. But it may some- 
times be that the supporting philosophy of a 
general policy on such matters is so obdcure as 


to require explanation. In such a case, | if the 
conclusion is challenged as arbitrary, it would 


1230 


seem that the court, in the process of adjudi- 
cating that issue, can require a statement of 

the premises for and the reasoning toward the 

general policy. 

' Standards determining the scope of the 
Huntington doctrine in comparative hearings 
must be established. Its scope is now some- 
what obscure. 

(Emphasis supplied) 


Most significantly, the question of how a single application 


which would provide some primary service to a central city 


shovld be considered was not before the Court. 

Immediately following the remand in Miners, the Com- 
mission issued a Memorandum Opinion and Order inviting the 
parties to submit briefs and oral argument on the "basic 
307 {b) policy questions." Monroeville Broadcasting Company, 

1 Fcc 2G 319, 5 Pike & Fischer RR 2d 547 (1965). By separate 
orders, parties in two other proceedings involving mutually 
exclusive applications were invited to participate. Tidewater 


and Fischer were not invited to participate. A copy of the 


Memorandum Opinion and Order is submitted as Appendix A to 


this brief. 


3 


Following the submission of briefs and oral argument, 
the Commission, on December 27, 1965, issued its 307(b) Sub- 
urban Policy. Without prior notice, the Commission adopted a 


policy which has since been applicable to single, unopposed 


applications as well as to mutually exclusive applications. 


A copy of the 307(b) Suburban Policy statement is attached 
———— | 


as Appendix B. 


Petitions for reconsideration of the policy statement 
were denied by a Memorandum Opinion and Order, 2 FCC 2d 866, 
6 Pike & Fischer RR 2d 1908 (1966), released March 10, 1966, 
a copy of which is attached as Appendix C. More than two 


years later, and after the Decision denying Tidewater's and Fischer' 


applications had been issued, the Commission issued 


Notice which it headed Clarification of Policy Statement on 


Section 307(b) Considerations for Standard Broadcast Facili- 


ties Involving Suburban Commmities, 13 FCC 2d 391, 13 Pike & 


a 


Fischer RR 2d 1901. A copy is attached as Appendix D. 


I 


| 
THE COMMISSION FAILED TO GIVE ANY REASONABLE 
AND ADEQUATE EXPLANATION FOR A POLICY UNDER 
WHICH AN UNOPPOSED APPLICATION FULLY SATIS- 
FYING EVERY APPLICABLE RULE MAY BE DENIED. 


| 
Tidewater was found by the Commission to be fully 


| 
qualified to own and operate the proposed Smithfield station. 


24/ In its Order designating the application for hearing, | 
the Commission found Tidewater legally, financially, 
technically and otherwise qualified to own and operate 
the proposed station except for possible interference 
to and from existing stations and pending applications 
(R. 158-168). All interference issues later were 
resolved in Tidewater's favor. | 
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Its application satisfied every applicable rule of the Commission 


except the multiple ownership rule, $73.35, which the Com- 


25/ 


mission waived. Its application was unopposed following 
the independent denial of Fischer's application. Nevertheless, 


Tidewater’s application was denied: Never before has a fully 


qualified and unopposed application which fully satisfied every 
applicable rule of the Commission been denied. 


A. The Commission Failed To Give Any Reasonable 
And@ Adequate Explanation For A Policy Under 
Which An Unopposed@ Application Fully Satis-— 
fying Every Applicable Rule May Be Denied. 


The basic premise upon which the 307(b) Suburban Policy 
is basea is stated, in paragraph 8 of the policy statement, as 


follows: 


Our experience compels us to conclude that 
as their power and coverage are increased 
to serve larger numbers of persons, stations 
in metropolitan areas often tend to seek out 
national and regional advertisers and to 
identify themselves with the entire metro- 
politan' area rather than with the particular 
needs of their specified communities. 
(Emphasis supplied) 


The record of the proceeding which led to the adoption of the 


307(b) Suburban Policy is devoid of any facts or citations to 


25/ Memorandum Opinion and Order released January 20, 1966 
(A. 67-71). 
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| 
support that statement which is the very heart of the policy. 
| 


The Commission's answer to that contention, | which 
| 


Tidewater advanced in its petition for rehearing (R11454-1455 ), 
| 


was given as follows in its Memorandum Opinion and Order by 


15. In considering Tidewater's remaining 
arguments that the 307(b) Policy Statement is 
improper and invalid, it is necessary to examine 
the background that led to the formulation of the 
Policy Statement. While Tidewater is correct 
that the matter was originally considered as the 
result of the remand of the Monroeville proceeding, 
349 F2d 199, 5 RR 2d 2086 (1965), we clearly indi- 
cated in our Memorandum Opinion and Order, 1 Fcc 
2a 319, 5 RR 2a 547 (1965), scheduling oral argu- 
ments, that broad aspects of the suburban community 
applicant question would be examined. (A. 128). 


which the petition was denied: 


Examination of that Memorandum Opinion and Order 
(Appendix A to this brief) does not provide support for the 


é 
Commission's answer. Every single one of the Cases|eferred 


to in that document involved at least two mutually exclusive 
applications and a Section 307(b) choice of communities. In 
fact, the Commission specifically requested the parties "to 
limit their briefs and arguments to the basic 307 (b) policy 
26/ Even if there was support for the statement, it would 
not be applicable to Tidewater, because its specified 


community, Smithfield, lies outside a metropolitan 
area. 
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| 
| 
| 
| 
i 


27/ 


questions." 


In footnote 6 of the Miners opinion, this Court stated 


as follows: 


The Commission has decided two similar cases 

on the ground given in this case. Speidel 
Broadcasting Corp. of Ohio, 25 Pike & Fischer 

RR 723 (1963); Radio Crawfordsville, Inc-, 

25 Pike & Fischer RR 533 (1963). Neither of 
these cases contains an adequate explanation 

of the extension of the rules. As we said in 
Pinellas Broadcasting Co. v- Federal Communi- 
cations Commission, 97 US_App DC 236, 238, 230 

F 2a 204, 206 /13 RR 2058/ (dictum), cert. denied, 
350 uS 1007 (1956), "The rationality of some basic 
theses as to the public good is self-evident, and 
of some others is so well known as to require 
judicial notice. But it may sometimes be that 

the supporting philosophy of a general policy on 
such matters is so obscure as to require explanation. 
In such a case, if the conclusion is challenged as 
arbitrary, it would seem that the court, in the 
process of adjudicating that issue, can require a 
statement of the premises for and the reasoning 
toward the general policy." 


If the Commission can adopt and apply a policy under 


which an application fully satisfying every applicable rule 


27/ 


The answer of the Commission's Broadcast Bureau to this 
argument, in paragraph 8 of its opposition to Tidewater's 
petition for rehearing, was no more persuasive. The 
Bureau merely referred to some of the Section 307 (b) 
cases listed in that Memorandum Opinion and Order, to 

its "expertise" in other unidentified cases, and "sound 
reasoning and well-established facts established on many 
years of litigation." Nota single case or fact was 
cited by the Bureau. Nor does the Commission's experience 
and expertise lend support to the statement in the 307 (b) 
Suburban Policy statement. The hundreds of stations in 
suburbs of central cities throughout the nation are oper— 
ating in violation of their licenses if the Commission's 
statement is correct. 


may be denied, there must be some reasonable basis and 
foundation for that sone Otherwise, the pomiey aust 
fail because it is arbitrary and capricious. | 
| 
Perhaps the Commission can come forward with some 


adequate explanation other than the unsupported and|con- 


| 
clusionary statements contained in the 307(b) Suburban Policy 


statement. If a far more adequate answer is not forthcoming, 
| 
the 307(b) Suburban Policy must be held to be arbitrary and 


unlawful. 


28/ The fact that stations may "tend to seek out national 
and regional advertisers" is of no importance. | Such 
advertising is just as much of benefit to the merchant 
and the resident of the suburb as to the merchant and 
the resident of the central city. In fact, merchants 
in the suburbs often help pay, directly or indirectly, 
for such national and regional advertising. Nor is the 
fact that stations may tend to "identify themselves with 
the entire metropolitan area" malum per se. A broadcast 
station is licensed to serve its entire service area. 
Petersburg Television Corp., 10 Pike & Fischer |RR 567, 
584K (1954). The conflict between the_307(b) Suburban 
Policy and Petersburg places an applicant in a jtrap 
from which there is no escape. As the Examiner stated 
in paragraph 4 of the conclusions of the Second Supple- 
mental Initial Decision in this proceeding, the Com- 
mission's concern need only be that a "station jin a 
suburban community may subordinate its peice co that 
community in order to serve the nearby larger city, thus 
failing to satisfy the needs of its designated jcommunity 
for service which has been shown or presumed se exist." 


(A: 92). 
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B. The 307(b) Suburban Policy Is 
| Unnecessary For Non-Mutually 
Exclusive Applications 
A policy should not be adopted and then applied to deny 


applications which fully satisfy every applicable rule and 


Zo; 2 : 
qualification™ . unless there is some reasonable need for it. 


No such need exists for applications which are not mutually 
exclusive with another application specifying a different 
community as the station location. The Commission need oniy 
apply the already existing rules and authority. 

One of the controls already available to the Commission 
is its authority to regulate the location of the main studio. 
Section 73.30(a) {1) of the Rules requires the main studio of 
a broadcast station to be located either within the community 
to which the station is licensed or at the transmitter. A 
suburban station, simply cannot move its main studio into the 
control city without first obtaining a waiver of Section 73.30 
(a) (1). 

Another control already available is the station 
identification rule, Section 73.117, 47 C.F.R. 873.117, which 


requires the station identification to clearly state the 


29/ By "qualification," Tidewater is referring to legal, 
financial, technical and other qualifications which 
every applicant must meet before its application can 
be granted. 
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community to which the station is licensed in a manner which 


will not create an impression that the station is| licensed to 


| 
or located within another community. 


A third control is built into the program|portions of 
| 


| 
the application forms used for new stations and for renewal 


of the licenses of existing stations. Paragraph I of Section 


| 
IV-A requires as follows: | 
l. A. State in Exhibit No. the methods used 
by the applicant to ascertain the needs and 
interests of the public served by the station. 
“Such information shall include (1) identifi- 
cation of representative groups, interests 
and organizations which were consulted and 
(2) the major communities or areas which 
applicant principally undertakes to serve. 


Describe in Exhibit No. the significant 
needs and interests of the public which the 
applicant believes his station willl serve 
during the coming license period, including 
those with respect to national and) inter- 
national matters. 

List in Exhibit No. typical and illustrative 
programs or program series (excluding Entertain- 
ment and News) that applicant plans to broadcast 


during the coming license period = meet those 
needs and interests. 


If information comes to the Commission's attention 
indicating that the promises anda representations 
made in support of the grant of the original appli 
tion for the station may not have been fulfilled, 
Commission has ample authority to designate the re 


newal application for hearing to determine if the 


+ Sic 


station has fulfilled its original promises and 

30/ 
representations. No station owner in his right 
mind would run the risk of losing his license if he 
knew the Commission would order a hearing should the 
“station in a suburban community ... subordinate its 
service for that community in order to serve the near- 
by larger city, thus failing to satisfy the needs of 


its designated community for service which has been: 


shown or presumed to exist." 


The simple inescapable fact is that the Com- 
mission has far more effective means available than the 
307 {b} Suburban Policy to assure continuing service by 
a suburban station for its suburban community. There is 
no sound and valid reason for applying the 307(b) Suburban 


Policy to an application which is not mutually exclusive 


with another application for another community. 


30/ A station license has a maximum term of three years. 
Any other party believing the station has not ful- 
filled its obligations to its community may apply for 
the facilities of the station at the time the appli- 
cation for renewal of the license is pending before 
the Commission. This is the self-regulatory feature 
built into the Communications Act which has seldom 
been recognized. 


a inc 


Cc. The 307(b) Suburban Policy Is So Vaque 
And Indefinite That It Invites Arbitrary 


And Capricious Denials of Non-Mutually 
Exclusive Applications. 


The very heart of the Court's remand in Miners which 


lea to the 307(b) Suburban Policy was the lack of standards. 


As noted above, the Court stated, in footnote 6: "Standards 


determining the scope of the Huntington doctrine in |jcompara— 
| 


tive hearings must be established." 

The comparative hearings considered by the Court in- 
| 
i 


volve only a Section 307(b) choice between applications for 
| 


aifferent communities, at least one a suburb ofa central city. 


If the choice cannot be made under Section 307(b), the choice 
| 

of one application over the other mutually exclusive applica- 

tions must be made by comparing the applicant's qualifications 
| 


| 
and proposals. That is exactly what happened in Huntington. 


There always will be a grant of at least one application. 


If standards are required for hearings where at 


least one application will always be granted, thereby 


providing service to the public, should not standards also 


be required for hearings where all applications may|be denied, 


thereby failing to provide service to the public? The answer 
. | 


logically is "Yes." 


The 307(b) Suburban Policy statement does not clearly, 


or even generally, set forth just what standards an) applicant 


must meet and what quantum of evidence an applicant) must present 
| 


~<a 5 


to successfuly rebut the presumption that its application must 
(or should) be considered as one for the central city rather 
than for the specified community. 


That the Commission itself does not know what is 


expected of an applicant is clear from the Memorandum Opinion 


and Order, released March 10, 1966, which denied petitions for 
reconsi@eration of the 307(b) Suburban Policy statement. 
(Appendix C of this brief). In paragraph 5, the Commission 
state@ that “... the Policy Statement simply announced new 
guidelines to govern future hearings involving suburban 
applications without establishing any substantive provisions 
for the grant or denial of any of the applications." In 
paragraph 7, the Commission stated: 


Since the purpose of our new approach 
is to determine whether an applicant 
will realistically serve his specified 
community or another larger community, 


we' are persuaded that the type of evidence 
required to rebut such a presumption will 
necessarily differ, depending upon, among 
other variable factors, the applicant's 
proposed power, antenna directionalization 
and coverage. 


The lack of definite standards was recognized by the 
Commission in its Decision in this proceeding. 
14. The further hearing pursuant to the 
307(b) Policy Statement was held to permit 
Tidewater to present evidence demonstrating 


that it will provide a realistic local trans- 
mission service for Smithfield. It is clear, 
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| 
| 
| 
| 
| 


however, that the amount of evidence required 

to establish than /sic/ an applicant will provide 
a realistic local transmission service de- 
pends in large measure upon the objective 


facts concerning that proposal. (A. 115). 
But nowhere in the policy statement or elsewhere has the 
Commission enunciated or defined "a realistic local trans- 


mission service" or “objective facts." The Commission's 


own admission that the “amount of evidence required ... de- 


| 
pends in large measure upon the objective facts" conclusively 


proves that no definitive standards have been adopted. 


| 
Similar vague terms appear throughout the remainder 


of the Decision. In paragraph 16, the Commission stated: 


In spite of the broad invitation to Tide- 
water in our remand Order to show that it 
will provide a realistic local transmis— 
sion service for Smithfield, we are not 
persuaded that the record in this proceeding 
is sufficient to establish that Tidewater's 
proposal would not become merely another 
Norfolk station in view of its 10,000iwatts 
of power and its substantial coverage of 

the entire metropolitan area. | 
(A. 117). | 


i} 


But nowhere in its policy statement or elsewhere has the 
Commission ever stated, or even indicated with reasonable 
clarity, just what showing must be made to"persuade it." 


In paragraph ll of its Decision, the Commission 


stated: 


Tidewater's estimate concerning potential 
revenues was based primarily upon the 
knowledge and experience of its president, 
Vernon H. Baker. No attempt was made to 
contact advertisers in Smithfield or the 
surrounding rural areas to determine 
whether they presently advertise or 
whether they would be interested in pur- 
chasing adyertising over a local radio 


station. 34/ (a. 113). 


Nowhere in the policy statement or elsewhere has the Com- 
mission stated, or even indicated, how estimates of revenue 


32/ 
are to be obtained. Nowhere has it ever referred to 


contacts with advertisers. Nowhere has it said before this 
Decision that an applicant cannot rely upon the experience 
of one or more of its principals in the operation of a station 


in another nearby community of almost equal size. When the 


guidelines, standards and rules are not spelled out, it 


31/ It will be show subsequently that this statement is 
factually inaccurate. Tidewater relied upon the expe- 
rience of its stockholders in the operation of Station 
WESR in Tasley, Virginia, a community even smaller 
in size than Smithfield. 


The following statement later in Paragraph 17 further 
demonstrates the total lack of standards and guidelines: 


This fact must also be considered in light 
of the meager showing which Tidewater has 
made with respect to potential revenues 
for its proposed station. (A. 117). 
(Emphasis supplied). 


Tidewater’s showing was far greater than the Commission 
has required in hearings in which an applicant's finan- 
cial qualifications were an issue and estimated reve- 

nues were of paramount importance in meeting the issue. 
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| 


always is possible to say, “Sorry, not enough." Why bother 


to hold a hearing? 
In paragraph 17 of its Decision, the Commission 


| 


This is not meant to suggest that Tidewater's 
proposal will inevitably become merely) another 
Norfolk station, but simply to indicate that 
Tidewater has failed to make a sufficient 
showing to establish that it will not eventually 
become such a station in view of its high 
power, its broad coverage of the metropolitan 
area, and its failure to demonstrate that 
revenues adequate to support the station are 
available in Smithfield and Isle of Wight 
County. (A. 117-118). 


What is a "sufficient showing?" What is necessary hp "demon— 
strate that revenues adequate to support the station are avail- 
able in Smithfield and Isle of Wight County?" No one knows! 
All that is known is that the Commission said, “Not enough." 

It is erystal clear that the Commission has/ failed 
to adopt any definitive standards to guide it and applicants 
in meeting and resolving issues arising from the 307 (b) 
Suburban Policy statement, particularly when only non- 
mutually exclusive applications are under consideration. 

In the absence of any G@finitive standards, how can 
this Court, upon review, ascertain if a complaint of an 
arbitrary denial of an application is well founded? | 

Tidewater presented the foregoing argument in its 


petition for rehearing. (R.1455-1458). The Commission's 
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answer, in paragraph 17 of the Memorandum Opinion and Order 
denying the petition for rehearing, was as follows: 


17. Tidewater also contends that the 
Policy Statement is fatally vague and inde- 
finite because an applicant can never know 
what is expected of him. However, there 
have been a substantial number of proceedings 
involving the Policy Statement which have 
resulted in grants of suburban applications. 
In! addition to the cases to which we referred 
in our Decision in this proceeding, the 
necessary showing has been made in Naugatuck 
Valley Service, Inc. (WOWW), 8 FCC 2d 755, 

10: RR 24 737 (1967), aff'd sub nom. Northeast 
Broadcasting, Inc. v. Federal Communications 
Commission, F 2a , 13 RR 2a 

2102 (1968); and in Monroeville, supra. 

Thus, it is clear that not all applicants 
share Tidewater's alleged difficulty in 
understanding the intent and purpose of 

the Policy Statement. (A. 129). 


The answer is simple. First, Tidewater was not 
@iscussing an "understanding Lot/ the intent and purpose of 
the Policy Statement," but the lack of guidelines and standards. 


33/ 
Seconé, each of the cases referred to in the Decision involved 


non-hearing grants. That a double standard has been followed 
by the Commission, one for non-hearing grants and the other in 
hearings, is clear from a mere glance at those three applications. 


Third, two of those applications, as well as the application in 


~Naugatuck-Northeastern, sought to increase the coverage of 


The cases referred to in the Decision are KEZY Radio, 
Inc., 3 FCC 2d 407, 7 Pike & Fischer RR 2d 294 (1966); 
WrOW, Inc., FCC 68-9, released January 10, 1968, an 
unpublished order; and Clay Broadcasters, Inc. 4 FCC 
2d 932, 8 Peter & Fischer RR 687 (1966). 


sen 


existing stations which already provided some primary service 
| 


| 
to the central city. It was easy for them to show, by reference 


to their records, that they had not attempted to become just 
| 


another station for the central city at the expense of the 


suburban community to which they were licensed. All/an appli- 

| 
cant for a new station can offer are well prepared plans 

| 
and promises. But here, in Monroeville, and in other cases 
the Commission has said, in effect, "we simply do not believe 

| 
your plans will be fulfilled and your promises kept." The 
cases involving existing stations clearly establish that only 
an existing station has any significant chance to successfuly 
rebut the presumption of the 307(b) Suburban Policy.) Fourth, 
Tidewater did not have the benefit or guidance of thbse cases 
because the hearing at which it presented its evidence was held 
before the cases were decided. If those cases do provide some 
guidelines and standards, this case should be remanded to the 
Commission with instructions to afford Tidewater an ee Ee Sy 
to present additional evidence. 

Once again the question is presented: "In the 

absence of some definitive standards, how may the Court, 


upon review, ascertain if a complaint of arbitrary denial 


of an application is well founded?" 


Ir 


THE MANNER IN WHICH THE 307(B) SUBURBAN POLICY 
WAS APPLIED TO DENY TIDEWATER'S APPLICATION VIOLATED 


THE BASIC OBJECTIVES AND REQUIREMENTS OF THE 
COMMUNICATIONS ACT, INCLUDING SECTION 307 (B) 


The Commission was established and exists for the purpose 
of providing, “... so far as possible, to all the people of 
the United States, a rapid, efficient, nationwide and world- 
wide wire and communications service ...". Section l, 
Communications Act of 1934, as amended, 47 U.S.c. 8151. 
(Emphasis supplied). Radio broadcasting is an integral 
part of the nationwide service. 

Section 307(b) of the Act, upon which all broadcast 
assignments must be based, is as follows: 

In considering applications for licenses, 
ana modifications and renewals thereof, when 
and inscfar as there is a demand for the same, 
the Commission shall make such distribution 
of licenses, frequencies, hours of operation, 
and of power among the several states and 
communities as to provide a fair, efficient, 


and equitable distribution of radio service 
to each of the same. 


In denying Tidewater's application, the Commission referred, 
in paragraph 16 of its Decision, to "a realistic local trans- 
mission service for Smithfield" and then concluded in paragraph 
18, that "... Tidewater has failed to establish that its proposal 


would not become a Norfolk station." (R.1434K-14¥ML). The state- 


ment and conclusion ignores certain basic provisions of Section 


307 (b), particularly the term "radio service" and the word 


we 


"communities? 


It is well settled that the term "radio service" com- 


prehends both transmission service and reception sevice. 


The following clear cut and often quoted definition) of the 


| 
term appears in a 1950 report of the Commission cohcerning 


| 
the Origination Point of Programs of Broadcast Stations, 


Docket No. 8747, 1 Pike & Fischer RR 91: 465, 91:466: 


| 
We have consistently held that the term 
“radio service" as used in Section 307(b)| com- 
prehends both transmission and reception service. 
Transmission service is the opportunity which a 
radio station provides for the development and 
expression of local interest, ideas and talents 
and for the production of radio programs of 
special interest to a particular community. 
Reception service on the other hand is merely 
the presence in any area of a listenable signal. 
It is the location of the studio rather an 

the transmitter which is of particular signi- 
ficance in connection with transmission service. 
A_station often provides service to areas at a 
considerable distance from its transmitter but 

a station cannot serve as a medium of local 


self expression unless it provides a reasonably 
accessible studio for the origination of jlocal 


programs. | 
(Emphasis supplied) 


This quotation appears in WSIX Broadcasting Station, 8 Pike 
| 

Fischer RR 216 (1952), which the Commission has cited in a 

| 


| 
recent brief in another case and in numerous decisions and orders 


over the period of the last eighteen years. Earlier statements 


| 
of the same definition appear in Utica Observer-Dispatch, Inc. 


11 FCC 383, 3 Pike & Fischer RR 265 (1964), and in Newark 
Broadcasting Corporation, 11 FCC 956, 3 Pike & Fischer RR 839, 


853 (1947). 


Definitions of "communities," as used in Section 307(b), 
are somewhat less precise. In Mercer Broadcasting Company, 
13 Pike & Fischér RR 891, 909 (1957), the Commission said: 


10. There is no hard-and-fast rule 
by which it can be judged whether a parti- 
cular population grouping is to be classified 
as a community for making the choice required 
by Section 307(b); ... Examination of these 
ana other cases in which the "community" 
question has arisen shows that all relevant 
facts in each case must be weighed before 
a valid answer can be forthcoming. 


11. At the outset we may dispose of the 
suggestion that the fact of incorporation or 
non-incorporation of the group /of communities/ 
in question is of decisive import. In numerous 
cases the Commission has ruled that the fact that 
an area is incorporated is not enough in itself 
to justify its treatment as a separate "community" 
for 307(6) purposes; conversely, the absence 
of incorporation does not compel the conclusion 
a group is not a "community." The corporate 
status of a community is but one factor to 
be weighed in any 307 (b) decision...". 


Although a community, for Section 307(b) purposes, need 
not necessarily be a single incorporated city or town, it is 
clear that it cannot be of sufficient size that the studios of 
the station are not readily accessible to residents of the area. 


In Five Cities Broadcasting Co., Inc. 35 FCC 501, 1 Pike & Fischer 


RR 2a 279 (1963), a case involving a Section 307(b) choice be- 


tween mutually exclusive applications for different communities, 
the Commission rejected the contention that one applicant's 
community was half of a county except for one named city. There, 


the Commission said: 


Moreover, the Commission made it clear 
in Seven Locks Broadcasting Co., 22 RR 967 
(1962), that to qualify as a "city, town, poli- 
tical subdivision, or community" a place of 
station location must be an identifiable 
population grouping separate and apart from all 
others and that it must not enclose within its 
geographic boundaries areas or populations more 
logically identified as or associated with some 
other location. 


A. In Concluding That Tidewater Had Failed To 
Establish That Its Station Would Not Become 


A Norfolk Station, the Commission Failed To 
Consider The Interdependence of Communit 
Studio Location, and Transmission Service 


It is clear from the basic definitions of "radio service" 


and "communities" that every broadcast station provides two 


i 
types of service, one transmission service and the pther recep- 


| 
tion service, and that, of the two, transmission service is 
i 
| 
far more important because it provides an outlet for local 
34/ | 
self-expression. 
| 


Although the Commission did not note in its Decision 


Smithfield is 23 miles by highway via a toll bridge-tunnel 


Norfolk, it did note, in paragraph 16, that "the community 


| 
| 
| 
The term "local self-expression" means and includes the 
broadcast of local news; local weather reports, fore- 

casts, and warnings; local emergency bulletins of police, 
fire, Civil Defense, and other agencies; local) highway 

and traffic conditions; local school and business closings; 
local discussion of public and controversial issues; local 
governmental programs; local election campaignis and returns; 
local educational programs; local charitable and religious 
programs; and dozens of other local services and programs. 
However, "local" is not limited to the boundaries of the 
community which would be shown in the license as the sta- 
tion's location, but includes the areas from which the 
station's studios are the most accessible of all stations 


heard in the area. 
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of Smithfield and Isle of Wight County are clearly indepen- 
dent of the overall metropolitan area because of the geo- 
graphic characteristics of the area." (R.1434J). But nowhere 
aia the Commission give any indication that it recognized the 
studios of Tidewater's proposed station would be so far from 
Norfolk that, by no stretch of the imagination, could they 

be considered as readily accessible to residents of Norfolk. 
Nowhere in the Decision did the Commission give any considera- 
tion to its rule, Section 73.30(a) (1), which requires the main 
studios of a station to be located within the community to 
which it is licensed or at its transmitter, which in this case 
would be only two or three miles from Smithfield and readily 
accessible from Smithfield. And nowhere did the Commission 
recognize that, under its own rules, it would be absolutely 
impossible for Tidewater to locate its studios so as to be 
readily accessible to the residents of Norfolk, which is 


necessary to provide transmission service, without first 


obtaining approval from the Commission. 


When the Commission's own rules would prevent Tide- 
water's station from becoming a Norfolk station without 
first having obtained the Commission's permission, what 


more persuasive showing can possibly be required? 


When consideration is given to all of the relevant 


factors, it is readily apparent that the Commission 


conclusion that Tidewater had failed to establish that its 


station would not become a Norfolk station was arbitrary 


| 
and capricious. 
| 


B. In Basing The Denial Of Tidewater's Application 
Primarily Upon The Power Proposed, The Commission 


Failed To Consider That High Power Is Necessar 
To Provide Service ToPWidespread Rural Area , 


Always before its Decision in this case, the Commission 


has recognized the needs and rights of persons living in rural 


areas to have radio program service responsive to their needs 


and interests. The treaties with other North Ameri 
| 
| 
and the Commission's Rules recognize that wide rura 
| 


ican nations 


ld area 


| 
service can only be provided by stations operating with high 


power. The lowest power stations, designated as Class IV 


stations, operate with a power not exceeding one kilowatt 


during the day and 250 watts at night. Section 73. 
of the Rules, 47 C.F.R. 8 73.22(c) (1), states: 


A Class IV station is a station 
operating on a local channel and 
designed to render service primarily 
to a city or town and the suburban 
and rural areas contiguous thereto. 


22 (c) (1) 


The next class of station, designated Class III, operates on 
| 


a regional channel with a power not exceeding 5 kilowatts. 
| 


Section 73.22 (b) (1) provides: 


A Class III station is a station 
which operates on a regional channel 


and is designed to render service 

primarily to a principal center of 

population and the rural area con- 

tiguous thereto. 
The next class, designated Class II, operates on a clear 
channel with a power not exceeding 50 kilowatts. Obviously, 
a station with a power of 10 kilowatts, as proposed by Tide- 
water, would have a larger service area than would a station 
with lower power, such as a Class III 5 kilowatt station, 
assuming propogation factors such as soil conductivity and 
frequency are essentially the same. 

Instead of praising Tidewater for proposing an expen- 
sive, high power, 10 kilowatt installation which would provide 
service to wide rural areas and for promising to concentrate 
upon service to the rural areas, which few stations located in 
major population centers do today, the Commission condemned 
Tidewater and denied its application for proposing such 
high power. In so doing, the Commission completely ignored 
the statement in parazraph 9 of its policy statement that "we wish 


to encourage each applicant to Propose as much power as he will 


need to comply with our allocation rules." Further, the Commission 


completely ignored the fact that Section 307(b) requires an efficien 


allocation of facilities, and that operation with a power of 


—G6re 


10 kilowatts is a more efficient use of the channel| than 
operation with lower power. 


| 
If an applicant cannot propose sufficient power to 


\ 
serve a rural area when its purposes and objectives! are to 


provide a much needed agricultural service, how can) the 


< | 
residents of the farms and rural communities receive radio 


service? It is clear that the Commission was so preoccupied 
with its 307(b) Suburban Policy that it lost sight of its 
duty and obligation to provide service to the rural| areas as 
well as to the major cities and population centers. Such a 
policy, as applied here, clearly ignores or defeats the very 
purpose for which the Commission was created, which is to 


provide service, not withhold service. 


Cc. In Basing Its Denial Of Tidewater's 
Application Partly Upon A Comparison 
Of The Urban And Rural Populations 
Which Would Receive Reception Service, 
The Commission Ignored The Mandate of| 
Section 307(b). | 


In paragraph 9 of its Decision, the Commission noted that 
Tidewater's proposal would provide primary service to an urban 
population in excess of 736,000 persons including all of the 
Newport News-Hampton and the Norfolk-Portsmouth Urbanized 


Areas and the cities of Suffolk and Virginia Beach") and, 
| 


+ 
"At the same time, .... would provide .... /primary/ service 


to an additional frural/ population of at least 234,682 persons 


i 


residing in other areas of Virginia and North Carolina.” 
(A. 112). In footnote 22, the Commission stated that "even 
assuming that its proposal would cover all of that five county 
area, the potential audience in that area would be less than 
95,000 persons and less than ten percent of its total potential 
audience as an area wide station." (A. 116). 

As long ago as 1948, the Commission unequivocally stated 
that Section 307(b) does not contemplate a "numbers game." 
- Although the case involved mutually exclusive applications 


for separate cities, the following statement in Northwestern 


Ohio Broadcasting Corp., 3 Pike & Pischer RR 1945 (1948), is 


equally applicable here: 


5. In making this determination to prefer 
Lima, we are aware that the Sky Way Broad- 
casting Corporation would serve a larger popu- 
lation both day and night, and particularly 
during the day when it proposes to use 5 kw 
power and would serve a population approxi- 
mately three times greater in an area more 
than two and one-half times larger than 
would the Lima applicant. We have further 
considered the fact that regional channels, 
such as is requested here, are normally 
allocated to render primary service’ to 
metropolitan areas and rural areas contig- 
uous to those districts. However, we 
believe that the foregoing factors are 
outweighed by the greater need in respect 
to radio broadcast service to the sub- 
stantial population of the city of Lima 
and of its rural area which presently does 
not receive a choice of locally originated 


programs. For unless due recognition is 
given |to the claims of smaller communities 


embracing a population of some substantial 
size, an undue concentration of facilities 


in_ the larger communities will inevitably 
result. ...... It is evident from our 


discussion herein that we have considered 
each of the criteria of Section 307 (b); 
however, there is nothing in the Communi- 
cations Act, our Rules or Regulations, or 
our policy which requires the Commission, 
‘in a comparative proceeding such as this, 
to give equal weight to each criterion 
without regard to the facts of each par- 
ticular case and the substantial compliance 
of such facts with the criteria of this 


Section when viewed in the light of the 


mandate of the Communications Act, requiring 
the Commission to provide the most widespredd 
and effective broadcast service possible to! ~ 


this country. 
(Emphasis supplied) 


As stated in footnote 22 of the Decision (A. 116), 


| 
| 
even with 10 kilowatts of power Tidewater's proposed station 


would be unable to provide primary service (a signal of at 
| 


least 0.5 millivolts per meter) to the entire five county 


rural area Tidewater desires primarily to serve. Obviously, 
| 
any reduction in power to satisfy the Commission under its 
307(b) Suburban Policy would reduce coverage of the rural 


areas, thereby further defeating one of the basic objectives 


| 
of Sections 1 and 307(b) of the Communications Act. | 


Every person in the five-county area is just as much 
| 
entitled to the proposed service as every person in Norfolk 


| 
and the metropolitan areas. In enacting Section 307(b), 


| 
Congress intended that the individual needs and rights be 
| 


recognized and satisfied. This the Commission has faijled to 


_ do by the denial of Tidewater's application. 
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III 


THE COMMISSION ERRED IN REFUSING TIDEWATER'S 
REQUEST TO SUBMIT A NEW TECHNICAL PROPOSAL. 


It is obvious from even a casual reading of the Decision 
that Tigewater’s' application was denied because it proposed 
operation with ai power of 10 kilowatts and a non-directional 


antenna. 


In paragraph 9 of the 307(b) Suburban Policy statement, 
the Commission said as follows: 


9. This new policy is intended to provide 
an accommodation of heretofore apparently 
conflicting allocation considerations. While 
we still wish to discourage any proposal that - 
will be merely a sub-standard central city 
station, we are persuaded that many developing 
an@ deserving suburban communities should be 
afforded an opportunity to obtain a first local 
transmission service. Moreover, while we wish 
to encourage each applicant to propose as much 
power as he will need to comply with our allo- 
cation rules, every applicant who falls within 
our test will be required to demonstrate that 
his proposal is designed to provide a realistic 
local transmission service for his specified 
community. 


As stated on page 4 of this brief, Tidewater proposed a 
power of 10 kilowatts so as to provide the best possible 


service primarily to the five county area generally west of 


Norfolk and south of the James River. That the proposal 


fully satisfied the Commission's "allocation rules" is 
conclusively proven by the fact that the Commission, when 


it designated the application for hearing, did not specify 


. - . : : | 
an issue concerning compliance with allocation rules! and 


policies, but only specified the appropriate inter ference 
and coverage issues always specified in such cases, a 
Section 307(b) issue, and a standard comparative issue. 
(See page 9, above) Even when the Commission ordered a 
further hearing on 307(b) Suburban Policy issues, it, did 
not include an issue as to whether Tidewater's propos! 
complied with the "allocation rules." 
It was not ‘until the issuance of the Decision that Tide- 
water was placed on notice that it would be penalized for 
failure to amend its proposal ox to submit an alternate pro- 
posal. At the hearing, counsel for the Broadcast Bureau, 
who participates in hearings for the purpose of assisting 


in compiling a full and complete record so that all [public 


: 
interest considerations will be presented, did not request 
| 


or even suggest any engineering (technical) evidence. In 
: | 
paragraph 13 of the Decision, the Commission said: | 


Thus, we also stated in the 307(b) Policy 
Statement that substandard central city 
stations should be discouraged and that 
such applications should only propose 
as much power as they need to_comply 
with our allocation rules. /Note that 
the word "only" has been added for the 
first time./ In this respect, Tidewater 
has not shown what effect use of lower 
power, Girectionalized operation, or a 
aifferent transmitter site would have 
upon its proposal. 

(A. 114) (Emphasis supplied) 
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As soon as Tidewater read that statement, it ordered its 


consulting engineer to prepare a study of “what effect use of 


lower power, Girectionalized operation, ... fana/ a different 


transmitter site would have upon its proposal." The study 
showed that operation with a power of 5 kilowatts using a 
@irectional antenna and another transmitter site is feasible 

to retain the coverage to the five county area proposed in 

the application. In its petition for rehearing, Tidewater 
requesteaé permission to either submit the study as an alternate 
proposal or to amend its application. (R.1439-1440 ). The 
request was rejected as a Foe (A. 124-125). 

It is respectfully submitted that Tidewater has been 
Geprivea of the full and fair hearing to which it is entitled 
by law by the changing of criteria and standards without notice. 
This Court's opinion of October 18, 1968, in Case No. 21,259, 
Rodale Press, Inc. v. Federal Trade Commission, is most 
pertinent. The following appears on page 8 of the slip 
opinion: 

35/ In its opposition to the petition for rehearing, the 

Commission's Broadcast Bureau noted some errors in 

the hastily prepared (because of lack of time) engi- 

neering. (R. 1513-13 ). Even though the errors were 

corrected long before the Commission acted upon the 
petition, the Memorandum Opinion and Order denying 


the petition refers to the errors without noting that 
they had been corrected. (R. 1513-33). 


Sou 


The Administrative Procedure Act, in 
5 u.S.c. $554(b) (1964) provides in pertinent 
part: "Persons entitled to notice of an | 
agency hearing shall be timely informed of 
.-- (3) the matters of fact and law asserted." 
(Emphasis supplied). Hence it is well settled 
that an agency may not change theories in jmid- 
stream without giving the respondents reason- 
able notice of the change. NLRB v. Johnson, 
322 F.2d 216, 219-20 (6th Cir. 1963); NLRP v. 
Fletcher Co., 298 F.2d 594 (lst Cir. 1962). 


It is respectfully submitted that, for this reason 
| 
the denial of Tidewater's application must be set agide 
the proceeding remanded with appropriate instructions. 


IV 


THE COMMISSION HAS SO IGNORED RELEVANT AND MATERIAL 
FINDINGS OF FACT THAT TIDEWATER HAS BEEN DENIED |THE FULL 


AND FAIR HEARING TO WHICH IT IS ENTITLED. | 
Following adoption of its 307(b) Suburban Policy, the 
Commission ordered Tidewater and Fischer to present additional 
evidence in response to the issues set forth in footnote 14, 
above. Tidewater's evidence was so detailed and extensive 
that, in addition to seven single spaced pages of the first 


36/ 
Initial Decision incorporated by reference, the Examiner 


37/ 
devoted ten single spaced pages, supplemented by an eight 
| 


36/ Paragraphs 11, 12, 13, 46 and 47 of the findings of fact 
of the first Initial Decision were incorporated 
reference. (A. 77, 85, 7-8, 23-28). 

7/ Paragraphs 17 to 30, inclusive, of the findings 

of the Second Supplemental Initial Decision. 


38/ 
page appendix, to the findings of fact under those added 


issues. Not one exception to a single sentence of those 

findings was filed, and not one sentence of those findings 
39/ 

were Geleted by the final Decision. Yet the Commission 

concludea that Tidewater had not offered sufficient evidence 


to rebut the presumption that its station would be a Norfolk 


station. 


A somewhat lengthy discussion is necessary to adequately 
illustrate the manner and extent to which most relevant and 
material evidence was ignored and other evidence distorted. 

Needs and Characteristics of Smithfield: The findings 
of fact under this heading and issue consisted of one and a 
half pages of the Initial Decision (paragraphs 11, 12 and 13), 
an@ five and a half pages of the Second Supplemental Initial 
Decision (paragraphs 17 and 18). The latter findings were 
based upon the unchallenged testimony of 26 civic leaders 
f an@ other residents of Smithfield and the immediately 
adjacent area. An example of the arbitrary and capricious 
manner in which the Commission treated those findings is 


contained in paragraph 10 of the Decision. 


38/ Appendix A of Second Supplemental Initial Decision. 
(A. 97-105). 


39/ See Footnote 10 of the Decision. (A. 109). 


=SGie 


10. In support of its proposal, Tide- 
water presented the written testimony of 
some 26 civic leaders and other persons, 
who either live or work in Smithfield, to 
establish that Smithfield has separate 
and distinct needs for a local trans- 
mission service. Although each of those 
persons indicated ways in which a local 
radio station could be used for the bene- 


fit of Smithfield, many of them also stated 
that they had never requested the assistance 
of or used the facilities of existing statilons 


in the area. 
(A. 112-113). (Emphasis supplied) . 


First, the Commission gave absolutely no weight to the exten— 
sive findings of fact, occupying eight full pages of the 


Second Supplemental Initial Decision (Paras. 17-18), based 
I 


upon the testimony of the 26 public witnesses concerning the 


needs of Smithfield and the surrounding area for a local 
| 


| 
radio station and transmission service, even though those 
| 


findings were adopted by the Commission. Second, the state- 
ment that "they had never requested the assistance of 
used the facilities of existing stations in the area" 
grossly erroneous as to be arbitrary and capricious. 

| 


stations in what area? There are none! The closest stations 


are 19 miles away in Newport News and 23 miles away in Norfolk. 


To reach either city from Smithfield requires paying a bridge 
| 
toll. There is no local public transit system betweeh Smith- 


| 
field and either city. There is only one intercity bus a day 


40/ 


to Newport News and six a day to Norfolk. These conclusions 


of the Commission have contaminated the entire Decision. 


Extent to Which Existing Stations Are Meeting Smithfield's 


Needs: The Examiner devoted two full pages of the findings of 
fact of the Second Supplemental Initial Decision (paragraphs 
20 to 28, inclusive) supplemeated by an eight page appendix 
(Appendix A) to a detailed analysis of the manner to which 
existing stations are meeting Smithfield's needs. The pro- 


cedures followed were described as follows: 


21. Tidewater used two procedures in its 
effort to ascertain the service rendered by 
existing stations for and on behalf of organi- 
zations in the Smithfield community. First, 
the civic, charitable, agricultural, religious 
and service leaders of the community were 
asked (1) what offers of time or facilities 
had been received from existing stations, 

(2) what requests they had made for time on 
the facilities of existing stations, and 
(3) what use had actually been made of 
existing stations; and second, written 
interrogatories were submitted to the 
stations which provide a 2 mv/m signal 

to Smithfield and a 0.5 mv/m signal to 

the surrounding rural areas. (A. 85). 


The Examiner reached the following conclusions: 


6. Tidewater also offered evidence con- 
cerning the program service of the existing 
stations which provide a primary service 
signal to Smithfield and Isle of Wight County. 


40/ The facts in this paragraph are set forth in paragraph 
13 of the Initial Decision. (A. 8). 
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Such evidence shows that while each of the 
existing stations seems aware of its responsi- 
bility to serve all of its service area, none 
devotes any significant time or effort to) 
serving the particular needs of Smithfield 
and Isle of Wight County. The Smithfield 
area service from existing stations is 
limited for the most part, to announcements 
of school clogings due to weather conditions 
in the winter coverage of major, as dis- 
tinguished from local or regional, news 
stories, a few public service announcements, 
and an occasional coverage of a local event. 
It is concluded that Tidewater has affirma- 
tively established that the needs of Smith- 
field and Isle of Wight County for a local 
transmission radio service are not being | 
properly met by existing stations. 


2/ These announcements require a request) via 
long distance telephone from the local 
school superintendent to the Norfolk 


station which furnishes the service. (A. 92). 


| 
After discounting the testimony of the 26 civic leaders, 


the Commission, in paragraph 10 of its Decision, concluded 


as follows: | 


Nonetheless, written interrogatories 
answered by several of the stations in the 
area around Smithfield demonstrate that 
the needs of that community had not been. 
completely ignored. Station WGH, Newport 
News, states that it reports the scores | 
of Smithfield athletic events and other 
school activities, broadcasts public | 
service announcements on behalf of Smith- 
field organizations when requested, and 
announces school openings and closings 
upon request of the Smithfield Super- 
intendent of schools. Station WRAP, 
Norfolk, states that it broadcasts 
information concerning weather and 
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@riving conditions in Smithfield and 

Isle of Wight County during severe 
weather conditions and that it carries 
public service announcements for groups 
and organizations from both Smithfield 
and Isle of Wight County. Station WTAR, 
Norfolk, also carries announcements con- 
cerning Smithfield public service organi- 
zations, school closings, and driving 
conditions and states that it will broad- 
cast directly from Smithfield on special 
eccasions. Finally, each of the three 
stations asserts that significant Smith- 


field news is reported on its local news- 
easts. (A. 113). 


But what is missing is far more significant. The responses 
to the written interrogatories, quoted verbatim in Appendix A 
of the Second Supplemental Initial Decision, establish (a) that 
not one of the stations was able to state that it devotes any 
appreciable time to local news of Smithfield and/or Isle of 
Wight County; (b) that not one of the stations maintains any 
news gathering facilities in the area; (c) that only one 
station broadcast any public service announcements on behalf 
of groups and organizations in Smithfield and/or Isle of 
Wight County in the seven days immediately preceding receipt 
of the interrogatories; (d) that no station broadcasts any 
religious programs or services from or on behalf of churches 
or religious congregations in Smithfield and/or Isle of Wight 
County; (e) that only one station presently broadcasts any 


programs of an educational nature from or on behalf of schools 


in Smithfield and/or Isle of Wight County, and that program 
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has had “some of the students in its studios participate" 
in weekly 25 minute program broadcast from September |to May; 
(f) that not one of the stations had broadcast a single public 


| 
affairs program in the last six months on topics specifically 


related and local to Smithfield and/or Isle of Wight |County; 
(g) that none of the stations had broadcast a single leditorial 
specifically relating to affairs in Smithfield and/or Isle of 
Wight County in the last six months; (h) that no candidates 


for local office in Smithfield and/or Isle of Wight County 


had used the facilities of any of the stations during the 
| 


last general election campaign; (i) that no sporting events 
originating in or involving teams from Smithfield payor 
Isle of Wight County had been broadcast during the last six 
months; (j) that only one instance of a local program origi- 
nating from Smithfield and/or Isle of Wight County was cited 
by any of the four stations; and (k) that no instances of 
soliciting advertising in Smithfield and/or Isle of Wight 
County were given. (A. 97-105). 

Yet the Commission concluded that the needs of dnithfiela 
"had not been completely ignored": One need only read the 


five and a half pages of findings of fact concerning the needs 
for a station to realize that the service provided by the 
existing stations has been practically non-existent.| Yet 


the Commission concluded that no significant needs had been 
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shown: Is it hittle wonder that Tidewater argues the denial 


of its application was arbitrary and capricious? 


Projected ‘Sources of Revenue: The findings of fact of 
the Examiner, in paragraph 29 of the Second Supplemental 
Initial Decision, were so extensive and detailed as to require 
one and a half single spaced pages. (A. 87-88). The 
projections of revenue were based upon the experience of 
Tidewater’s President in the operation of Station WESR at 
Tasley, Virginia, a rural community somewhat smaller than 
Smithfield; the President's familiarity with the area; lists 
of potential advertisers again based upon experience in broad- 
cast station operations; and a report of the Smithfield 
Planning Commission entitled "Land Use, Population, and 
Economy", published by the office of the Governor of Virginia. 
(A. 87-88). The Examiner's conclusions, in paragraph 8, 
were so detailed that they occupy almost one full page of the 
Second Supplemental Initial Decision, and included the following: 

The projected sources of advertising revenues 
from Smithfield and nearby areas (all situ- 
ated on the west side of the James River), 
together with regional advertising, separate 
and distinct from that derived from metro- 
politan or urbanized areas, are sufficient 

to enable the proposed Tidewater station to 
operate as a small city and rural area 


station rather than as a large city station, 
and it is so concluded. (A. 93). 
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| 
| 


The Commission, in paragraph 11 of its Decision, reached 


the following conclusions: 
Tidewater's estimate concerning potential 

revenues was based primarily upon the knowl- 
edge and experience of its president, Vernon 
H. Baker. No attempt was made to contact | 
advertisers in Smithfield or in the surrounding 
rural areas to determine whether they presently 
advertise or whether they would be interested 
in purchasing advertising over a local radio 
station. Nonetheless, in spite of the fact 
that Isle of Wight County had annual retail 
sales of only $12,025,000 during 1962, Baker 
estimated that approximately $49,000 in | 
advertising revenues would be obtained from 
businesses in Smithfield and the surrounding 
rural area during the station's first yeay 
of operation and that approximately $21,000 
would come from businesses selling their | 
products throughout the metropolitan area.) 


(A. 113). | 

Reference to the fact that "no attempt was MRCS 
contact advertisers in Smithfield or in the surrounding 
rural areas" was arbitrary and capricious because there 
was no evidence in the record that there were any adver- 
tisers, at least on radio. In response to interrogatories 
to the four stations providing primary service to Smithfield 
concerning solicitation of advertising in smithfield and/or 
Isle of Wight County, two replied that they do not solicit, 


one replied "not regularly", and the fourth refused to answer. 


In addition, none of the stations providing primary service 
| 


to the rural area of the county stated that they solicit 


advertising in the area. (A. 105). 
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The relevancy of the statement in paragraph ll of the 
Decision to the effect that, "in spite of the fact that Isle 
of Wight County had annual sales of only $12,025,000 during 
1962, Baker estimated that approximately $49,000 in adver- 


tising revenues would be obtained from businesses in Smith- 


field [the urban center of the county and area/ and the 


surrounding rural area," is not shown. (A. 113). Surely, 
an estimate that the local advertising on the station would 
be only 0.4% of the retail sales does not prove any inflated 
estimate. If anything, it shows the extreme conservatism 
exhibited by Tidewater. That it must have had some relevance, 
however, is indicated by the following conclusion in para- 


graph 17 of the Decision: 

Since Tidewater's proposal, serving 
virtually all of the metropolitan area 
with at least some programming of general 
interest on the highest powered station 
in the area, would be extremely attractive 
to regional and national advertisers, we 
can give very little weight to Tidewater's 
unsupported assertion that Smithfield and 
Isle of Wight County businesses would pro- 
vide adequate revenues to support its 
station. 

(A. 117). (Emphasis supplied). 


One need only glance at the findings in paragraph 29 of 
the Second Supplemental Initial Decision, which were not 
modified by the Decision, to see how arbitrary is the state- 
ment of “unsupported assertion." 

The foregoing are excellent examples of how facts which 


do not support a particular conclusion can be ignored and 
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distorted. Yet it was upon such conclusions that Tidewater's 
application was denied. Is it little wonder that Tidewater 


is yelling "Foul"? 


' THE DECISION IS INCOMPATIBLE WITH THE 
DECISION ADOPTED THE SAME DAY IN 
MONROEVILLE BROADCASTING COMPANY. 


The decision in the companion case, Monroeville Broad- 
casting Company, 12 FCC 2d 359, 12 Pike & Fischer RR 2d 946 


(1968), was issued the same day as the Decision in this case. 


| 
There, the Commission denied the application of Miners for 

| 
failure to submit evidence to meet the 307(b) Suburban Policy 
issues, thereby automatically compelling the conclusion that 


| 
Miners had failed to rebut the presumption that it would be 


i 
a central city station. With respect to the Monroeville 
| ; 


application, the Commission concluded that Monroeville had 


successfully rebutted the presumption. | 


A study of the two Decisions has developed some most 


interesting comparisons of the manner in which similar facts 


were treated. 
| 


In paragraph 17 of its Decision here, the Commission 
ne | 
concluded: 


17. We recognize that Smithfield has 
separate and distinct programming needs, 
but the record also demonstrates that, 
although ECL service could undoubtedly 

(Continued | on next page.) 


~ 63 ~ 


{Cont 'd.) 

be improved, the needs of the relatively 
small population of Smithfield are not 
being ignored by the existing stations. (A. 


23/ The facts that Smithfield is located 
in a predominately agricultural area 
and is physically separated from the 
metropolitan area makes our present 
@etermination under the’ 307(b) Policy 
Statement unusually important, since 
a metropolitan area reception service 
would not likely remain responsive 
to those specialized needs. 


Compare the following handling of the same subject in 


Monroeville, keeping in mind that Monroeville is almost 


contiguous to Pittsburgh, in the Pittsburgh Metropolitan 
Area, and in the same county as Pittsburgh, and that the 
Pittsburgh stations are readily accessible as compared to 
the stations closest to Smithfield: 


219. ... Monroeville has shown: (a) that 
Monroeville is a young community whose popu- 
lation growth is almost explosive; (b) that 
this 186% growth rate must be contrasted with 
Pittsburgh's 10.7% drop in population during 
the same 1950-1960 period; and (c) that the 
problems of a young smaller-growing com- 
munity like Monroeville are different from 
those of the larger, older, more stable 
community of Pittsburgh. The applicant has 
submitted the necessary data to support that 
contention. The school system is still fairly 
new and needs publicity and programming. Local 
organizations, many of which are small, and 
many of which are new, need public service 
announcements and programming support. Local 
clergymen need an outlet for spiritual expres- 
sion. Balancing the favorable showing that 
Monroeville has made under issue (a) (1) 
against the evidence that demonstrates the 
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needs which are commonly shared between 

Pittsburgh and Monroeville, it is found as 
an ultimate fact that Monroeville has made 
a sufficient showing under that issue. 


20. Under remanded issue (a) (2), the 
extent to which the distinct and separate 
needs found pursuant to (a) (1) are being 
met by existing standard broadcast station 
Monroeville has shown that there is no oth 
station with an above average sensitivity 
to the needs of the city of Monroeville. 
Several stations, KDKA, WEEP, KQV, WKPA, 


WMCK, do show _a general concern with the 
overall needs of Monroeville, but it is 


a_concern for just one of the many communi- 


ties_in their service areas. Under remanded 
issue (a) (3), the extent to which its pro- 
gramming proposal will meet the specific, 
unsatisfied needs of its station location, 
Monroeville has shown a meaningful sensi- 
tivity to the needs of the city of Monroe- 
ville. The showing, based on Monroevilie' 
amended program proposal, include news, 
traffic and weather reports, a calendar of 
local community events, church meetings, and 
service club projects, a short daily school 
news program, an hour-long weekly educational 
program, discussion and religious programs, 
and public service announcements. 
(Emphasis supplied). 


Attention is respectfully directed to that fact/ that in 
the Monroeville decision, the Commission specifically dis- 
cussed the showings made and the conclusions reached under 
307(b) Policy issues (a) (1), (a) (2) and (a) (3), while in 
this case the Commission attempted no such discussions and 
conclusions. 


In Monroeville, the Commission stated that "Monroeville 


has shown that there is no other station with an above average 
| 


sensitivity to the needs of the city of Monroeville?" (Emphasis 
¥ | 


=6s 


supplied). Why was not a similar conclusion reached in Tide- 
water when the record shows the stations are 9 and 23 miles 
away, rather than 10 to limiles as in Monroeville, and when 
the findings of fact show far less service by existing stations 
for Smithfield than for Monroeville? 

in Monroeville, the Commission stated that the existing 
stations show a "general concern with the overall needs of 
Monroeville" (Emphasis supplied), while no such conclusion 
adverse to the applicant was or could have been made with 
respect to Smithfield. Yet the Commission concluded, in 
effect, that the needs of Smithfield "had not been completely 
ignored.” 

In Monroeville, the Commission found, in paragraph 18, 


that "the community of Monroeville is dependent to some degree 


on Pittsburgh's political, social, and economic institutions 


and is considered in some respects to be a satellite community." 
In paragraph 16 in the Decision here, the Commission stated that 
“the community of Smithfield and Isle of Wight County are 
clearly independent of the overall mAtropoletan area because 
of the geographical characteristics of the area." 

With respect to projected sources of revenue, Issue (a) (4), 
the Commission merely said in Monroeville that "Monroeville 
showed that the substantial number of businesses in the city 


of Monroeville could be expected to provide approximately 75% 


of the advertising support." In this case, Tidewater projected 
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70% from local advertisers. (A. 87-88). 

The inescapable conclusion is that the only [facts given 
any meaningful consideration by the Commission in the two cases 
was the power proposed. In Monroeville, it was 250 watts. 

Here it was 10 kilowatts. Why bother to hold a hearing when 
evidence favorable to the high power applicant will be down- 
graded, distorted and ignored. 
VI 

THE ULTIMATE CONCLUSION THAT THE FAIR, 

EFFICIENT, AND EQUITABLE DISTRIBUTION 

OF RADIO SERVICE WOULD BE BEST SERVED 

BY DENIAL OF TIDEWATER'S APPLICATION 

WAS ARBITRARY AND CAPRICIOUS. 

RENT AND CAPRICIOUS | 

The provisions of Sections 1 and 307(b) of the Commmi- 
cations Act are set forth on page 41, above. Each of those 
sections refer only to providing service. Yet the Commission, 
in paragraph 18 of its Decision, concluded affirmatively 
that the objectives of the Act, to "provide a fair, efficient, 
and equitable distribution of radio service to" the several 
states and communities will be achieved by denial of both 
applications: | 
For the reasons set forth above, we conclude 
that the fair, efficient, and equitable dis- 
tribution of radio service and the public 
interest, convenience and necessity would be 


best served by denial of both Fischer's and 
Tidewater's applications. (A. 118). 


Never has a more arbitrary and capricious con¢lusion been 
| 


reached by the Commission! 


vit 


SUMMARY 


Some of the most difficult hearing cases before the 


Commission over a period of more than twenty years have 
involvea a choice under Section 307(b) of the Communications 
Act between mutually exclusive standard broadcast applications 
for @ifferent communities when at least one of the communities 
has been a suburb of a much larger central city. A few of 
the cases have been complicated by questions as to whether 

the suburban community was specified as the station location 
because of (1) a genuine desire to provide a local outlet, 
i.e., transmission service, for that community, (2) an at- 
tempt to obtain a Section 307(b) advantage over other ap- 
plications, or! (3) inability to satisfy the technical require- 
ments for assignment to the central city. Non-mutually 
exclusive applications for suburbs of central cities posed 
few problems as evidenced by the grant of some hundreds 
without hearings since World War II. 

The avoidance of a Section 307(b) determination and the 
selection of one of the mutually exclusive applicants upon a 
comparison of qualifications and proposals under special 
circumstances received thisCourt's approval in 1951 in 


Huntington Broadcasting Co. v. Federal Communications Commission, 


| 


| 

Supra. However, fourteen years later, in Miners Broadcasting 
Service, Inc. v. Federal Communications Commission, supra, this 
Court rejected an extension of the Huntington rute|in a manner 
which would bring about a denial of an application by with- 
drawal of both Section 307(b) and comparative rights, and sug- 
gested the adoption of standards to assist in resolving cases 
involving mutually exclusive applications in which| at least one 
specified as the station location a suburb of a central city. 

The Commission moved promptly to develop and adopt standards 
for such cases as suggested by the Court. Instead of pro- 


ceeding by a rule making proceeding looking toward 


adoption 


of definitive rules, the Commission chose to adopt! a policy 
by inviting the suggestions of parties to three multiple ap- 
plication suburban cases. The order initiating the pro- 
ceeding referred only to the problem and other cases involving 


mutually exclusive applications, at least one being for a 


| 
suburban community. Monroeville Broadcasting Company, 1 FCC 
| 


2a 319, 5 Pike & Fischer RR 2d 547 (1965). On December 27, 1965, 
| 


the Commission issued its Policy Statement On Sectiion 307 (b) 


| 


Considerations For Standard Broadcast Facilities Involving 


| 

Suburban Communities, supra. The text, as well as) the title, 
| 
|! 


indicated only that the policy was intended to apply to cases 
| 


| 
involving mutually exclusive applications for different 
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| 
| 
| 
ih 
| 
| 
| 
| 
| 
| 


| 


communities, at least one a suburb of a central city. By 
definition, a central city was one with a population of 50,000 
or greater and jwith a population more than twice that of the 
specified suburban community. 

Somewhere along the line, just exactly when is not appa- 
rent, the decision was made to apply the policy to non-mutually 
exclusive ere ne followed a series of initial 


decisions in which Hearing Examiners, almost without exception, 


concluded that the suburban applicants had successfully re- 


butted the presumption of the policy. The first cases in- 
volving mutually exclusive applications to reach the Commission 
were Monroevillle and this case. Because of their ancient vin- 
tage, each by-passed the Review Board which had been created 
long after the hearings had begun. The decisions of the Com- 
mission here and in Monroeville each denied 10 kilowatt appli- 
cations and, in Monroeville, granted a low power application. 
It is evident from the manner in which the 307(b) Suburban 
Policy and the evidence in this case have been applied, that 


the Commission has adopted a policy of not granting any suburban 


41/ The decision may have been made by the Commission's 
Review Board in Northern Indiana Broadcasters, Inc. 
2 PCC 2d 938, 7 Pike & Fischer, RR 2d 533, adopted 
March 10, 11966, a case involving a single applicant, 
the Review Board added 307(b) Suburban Policy issues. 
That case has not yet reached this Court. 
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| 
| 
application which proposes more than minimal power jeven 


though the proposal fully satisfies every applicable rule 
of the Commission. By use of the rebuttable presumption approach, 
the Commission, after considering the evidence, er only say, 
“Sorry, not enough evidence, we are not persuaded." With no 
standards or guidelines established, there appears 
tests which may be applied by the reviewing Court to determine 
if a complaint of arbitrary action by the Commission is well 
founded. | 
The end result has been remarkably similar to that in 
Miners which led to the remand because the policy ‘creates, 
rather than destroys, inequities." 
The Commission was established for the purpose of pro- 
viding, "so far as possible, to all of the United States, a 
rapid efficient, nationwide and world-wide wire and communica- 
tions service." Section 1. That purpose is to Del acrnleved 
by granting applications in a manner as to Soeale “fair, 
efficient, and equitable distribution of radio service" to 
each of the several states and communities. Section 307(b). 
Service only can be provided by the grant of applications 
followed by the construction and operation of the Authorized 


stations. The Commission has yet to explain how service can 


| 
be provided and the "fair, efficient, and equitable distribution 
| 
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of radio service" achieved by the denial of an application which 


satisfies every applicable rule of the Commission. 


ViIIz 
CONCLUSIONS 
This Court is respectfully requested to rule that the 
307 (>) Suburban Policy may not be applied so as to deny an 
application which meets every applicable rule of the Com- 
mission, to set aside the Decision denying the application 
“of the Tidewater Broadcasting Company, Incorporated, ana 
to remand this case to the Commission for further action 
in light of the opinion in this appeal and in the companion 


appeal of Fischer, Case No. 21,942. 


Respectfully submitted, 


ROBERT M. BOOTH, JR. 
Attorney for Appellant 
The Tidewater Broadcasting 
Company, Incorporated 


Of Counsel 
Booth & Freret 


1150 Connecticut Avenue, 
Washington, D.C., 20036 


January 8, 1968 


APP: 
¥efore the Fe 
FEDERAL COMMUNICATIONS COMMISSION SECC 65-599 
Washington, D. C. 20554 69581 


In xe Applications of 
| 

DOCKET KO. 14,082 

File No. BP- 3640 


MONROEVILLE BROADCASTING COMPANY 
Monroeville, Pennsylvania 


DOCKET KO. 14088 
File No. BP-13855 


MINERS BROADCASTING SERVICE, INC, (WGA) 
Anbridge-Aliquipp2, Pennsylvania 


WF FY 


For Construction Peraits 
“ MEMORA AYDUM OPINION AND ORDER 


* . 2 “ : : 
By the Comaission: Commissioner Cox not participating. 


: 1. Before us for cons s the opinion of the United 
States Court of Appecis for the District of Columbia Circvit ia 
Miners Brosdcastins Service, vai, Commmnicetions Cee 
(Case No, 18492) Eeccieed June a7 1965, remanding this matter for further 
proceedings, Tke Court of Appe cis! action resultec from en cppeci 
Miners from our Decision, 35 F.C.C. 657(1953), in which we granted 
application of Monroeville Broadcasting Company for a construction 
for a new standard brosdcest station = the coxpeting Epplicction 
entitled to a decisive preference under Section 307{>) of the Com ications 
Act because proposed recipients of its service have a greater need therefor 
then would the recipients of the service proposed by Minevs. The Couzt of 

2 


Appeals held that our Decision failed to give an adequate explenstion of 


the reasons for our 307(b) preference of the Moarceville =pparcarion. 
2. Applications for review of Review Board Decisions in the 

Matawan, Nev Jersey, standard broadcast proceeding (FOC 652-25, Docket 
Nos. 14755-14757) and in the Costa Mesa-Newport Beach, Californiz, standard 
broadcast proceeding (FCC 65R-185; Decket Nos. 15752-15765), presently 
pending before us, also involve, in part, our overail 307(b) policy. 

Since such policy is a matter of fundamental importance, we elieve it is 
appropriate to permit argument so that the parties in each of these & pro- 
ceedings may address themselves to the question of what standards snovld 
be applied in order to determine which application would better serve the 

public interest by providing a fair, efficient, and equitable gisecibution 
of radio service when one or more of the applicants is to be loceted in a 
Suburban community and proposes to serve adjecent urbanized crexs. 


of Miners, In our Decision, we held that the Monroeville applicetion ves 


| 
3. Accordingly, we shell sched : uronts == _opeSs as 
well as in the Matawan and Costs Mesa res 
have a bro2d range of views to assist us : and eleri 
" 307(b) standards, The perties will be pers 
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the oral erguaent scuss the 307(b) aspects of their respective 

> & pe 
proceedings in the light of Court of Appe <a eae on, and Review 
Board treatment of 


& Esntington Brosdcastine Co., 5 RR. 721 (1950), 
.xrehearing Cenicd, 6 RR. 559 (1950), affirced, 
89 U.S. App. D.C. 222, 192 F. 2d 33 (1951); 


Radio Cravforésville, Inc., 34 F.C.C. 995, 25 RR. 533 
(1953), reconsideration denied, 35 F.C.C. 433, 25 RR. 
1002 (1963); 


Speidel seresscast 


socecasti 5 F.C.C, 657 1 RR. 22 607 
as 3), recon ied, 35 F.C.C. 295, 1 RR. 2d 993 
(1964), rexande 5 ets Brosdcesting Sezvice, Inc., 
v. Feder2! Ceoz=mnice: saission, Case No. 18,492, 


@eciced June 17, 19 


Rocktand Brosdezsting 

(18355, reconsicerctioz 
(1954), 2ffirmed, sub non, Ds 
Commission, Case No. 28 2955, 
2070 (1955); 


1135, 25 RR. 633 (1953); 


illon Bros2ezstinz Compeny, 36 F.C.C. £09, 2 RR. 2d 409 
“y5 


Locks Broadcasting Co., 37 F.C.C, 82, 3 RRS 2d 177 (1934 
Caarles W. Jobbins, Docket No. 15752, FCC 65R-185, released 
Mey 24, 1955; 


5- Regio Ecddonficld. Inc., 37 F.C.C. 168, 3 RR. 2d 25 (1954). 


&. While each of these proceedings involves issues oth 
the 307(b) ztter with which we ere precast he concezned, the par 
requested to linit theic briefs and arguments to basic 307(>) polic 
questions, Additionally, the parties = wish to address thems PY to 
the question of whether the Monroczville end Meteven proceedings stould be 
vermended for the taking of additionel evidence upon the 307(b) issue in 
order to deternine which of the applications should be preferred in those 
proceedings. 
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int out that we Reve no 
Review Board referred 
"to limit jto 
suburban communities of 50,000 or less the case~by-czse consideration 
of whether proposals for the suburban communities ‘should be ‘regarded 
as proposing a new service for their nominal commuaity or whether, 
insteed, the proposal should be regarded 2s an application fdr the 
central city.'" ; 
| 
ACCORDINGLY, IT IS ORDERED, Theat the parties in this proceeding 
may file briefs on or before August 9, 1965, directed only to the questions 
raised herein, and reply briefs on or before Avgust 23, 1965; and thet 
oral argument IS SCHEDULED before the Commission, en banc, oa October 1, 
1965, beginning at 10:CO a.m, ‘Tae parties herein, who, within five days 
after the release of this Memorandum Cpinion and Order, file written 
notice of intention to appear and participate, shall each be /allewed 
twenty minutes for oral argument. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Weple 
Secretary 


Adopted: July 7, 1965 
Released: July 9, 1965 
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PUBLIC NOTICE 


WASHINGTON, D.C. 20554  Decesbor 27, 1965 
| 


| 


POLICY .STATEMENT ON SECTION 307(b) CONSIDERATIONS FOR 
STANDARD BROADCAST FACILITIES INVOLVING SUBURBAN COMMUNITIES 


- | 
| 
| 
| 


By the Commissions 
| 

1. On July 9, 1965, we released cur Memorandun Opinion and Order 
(1 F.C.C, 2d 319, 5 R.R. 24 547) stating that oral arguncats mould be held 
in three separate proceedings in order to consider the question of what 
standards should be applied to determine which epplicatioa would better 
serve the public interest by providing a fair, efficient, end poquitable 
distribution of stendard broadcast service when one or more of the proposed 
stations is to be located in a suburban coxmummity and would serve adjacent 
urbanized areas. Those oral arguments were scheduled, in Pat, £8 a 
result of the opinion of the United States Court of Appeals fior the 
District of Columbia Circuit in Miners Broadcastiag Serco Vv. 
Federal Communications Comaission, 349 F, 2d 199, 5 RR. 24 Z0S6 (1965), 
in which the Court stated that we should establish or clarify the standards 
used to distinguish between two suburban epplicents, both ef vhea propese 
to serve som? parts of their central city and wrbcnized area.) Additionally, 
we have been avare that a number of cases involving the sare problea exe 
in various stages of our hearing processes. 

| 

2, The bricfs and arguments of the parties in the orel ergucents 
on October §, 1965, have beea valuable in ascertaining the scope of the 
suburban question and in clarifying our thinking on that question, Ve 
appreciate the assistance of all of the parties who participated in those 
arguments and who provided many helpful comments, Most of the perties were 
in agreement that our standards for suburban applications should be specified 
80 that each applicant would be on notice of what general standards vould 
be applicd to his application and so that the applicant would have an 
opportunity during the course of the hearing to show how these general 
standards should be epplied to his application. Upon consideration 
.of all of the relevant material presonted at those oral arguuents, we are 
of the view that the public interest would be better served by the prenul- 
gation of a new policy, specified hercin, which would hereafter provide 
acsistance in the allocation of AN stations in suburban ccmmuaitics, 


(over) 
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The Present Problem Concerning Suburban Applications 


3. In our Notice of Proposed Rule Making regarding AM station 
assignment standards, FCC 63-468, 25 R.R. 1615, we redefined our historic 
goals for allocation of AM broadcest service. As redefined, our objectives, 
listed in descending order of priority, are, insofar as cach is consistent 
with those preceding it: (a) to provide unimpaired service within the 
normally protected contours of new and existing standard ‘broadcast facil- 
ities; (bd) to provide @ primary eureal service to ereas lacking that service; 
(c) to provide 2 first, local aural service to as many independent con- 
munities as possible; and (ad) to provide multiple, local aural services 
to as many independent comeunities as possible. We have previously 
indicated that, when two or more applications for different communities 
are mutually exclusive, a choice among them, pursuant to Section 307(b) of 
the Communications Act, requires comparative consideration of such factors 
as: (2) the areas and populations to be provided a new transmission end 
receptioa service, end (b) the number of existing transmission and 
reception services available to those areas and populations. See, for 
example, Kent-Ravenna Broadcasting Co., FCC 61-1350, 22 R.R. 605 (1961). 


& In Kent-Ravenaa, we noted that the implementation of the 

above criteria had become increasingly complicated because of the rising 
muabdex of epplications for suburban comaunities, which would be entitled 

to « first transmission service preference in & comparative hearing. 

Pointing out thet competing applicants often sought to shaw that the suburb 
was not 2 community ecparete from its central city ind thus did not have 

that identity of interest to deserve a first transmission cervice, we held 
that such questions would be pert of the overall 307(b) issue, This epproach 
permitted the presiding Examiner to determine which facets of the suburban 
problem should be explored in the hearing, end to compare the applications 
under the usual 307(b) criteria, if each of the applicants proposed to 

serve separate comnunitics. Rovever, it soon became apparent that the 
suburban problem could not be resolved by the simple determination of 
whether the proposed suburb was 2a separate comnunity from its central city, 
- since virtually all suburban communities have their own political, civic, 

and coctal institutions, Radio Crawfordsville, Inc., 34 F.C.C. 996, 25 RR. 
533 (1963). 
5. In Crawfordsville, we held that the threshold question 

requiring resolution is whether the needs of the suburban community ere to 
be considered apart from those of its nearby central city or the urbanized 
area as a whole, in light of the class, frequency, povet, and coverage 
proposed by the suburban epplicant. Thus, a high-powered suburban proposal 
with substantial coverage of the central city and surrounding area was held 
to be an application for the central city in the 307(b) comparison, Hewever, 
we also indicated theti the needs of a suburb would be considered apart frou 
those of the central city, 1£ the applicant proposed lew power and only 
minimal coverage of the central city and suxrcounding orca, 
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6. At the same time, as part of our proposed revision of the AN 
station assignment standards, supra, we considered another appzoach to the 
suburban problem, Noting thet we wish to encourage new stations which 
will provide a genuine local service for growing suburban cosmunities, 
while discouxaging new suburban facilities which are merely sub-standard 
central city stations, we proposed 4 rule which vould have precluded grants 
providing 2 multiple service for a large comunity while ostensibly providing 
a first local service for a nearby subucb. As proposed, the rule provided 
that no new AM station would be authorized for a community under 50,000 
persons, if the proposal would place a signal of 2 mv/m oz greater over 
more than 25% of the area within any other comnunity of 50,600) or more 
persons. After receiving comments froma interested partics, we | coacluded 
that the proposed solution to the suburban problem would produce undesirable 
results in too many cases to justify its adoption, FCC 64-609, 2 RR. 1658 
(1964). Pointing out that new stations assigned oa low frequencies, in 
areas of high ground conductivity, would have to be located aa) unreasonably 
long distance from urbanized areas in order to avoid the adverse thrust of 
the rule, we stated that suburban applications would be closely examined 
on a case-by-case basis to determine whether they should be regarded as 
proposing a new service for their nominal communities or their! ceatral 
cities, 
7. After considerable reflection, however, we have become con- 
vinced thet the Crawfordsville approach to the suburbaa problem as summarized 
in paragraph 5, supra, is not satisfactory either, As applicants for 
subuxban communities have argued, the Crawfordsville ationcle) requires. 
that their high-powered proposals be considered as ones for the central 
city even though they do net comply with the principal city service pro- 
visions of Section 73.188(b), which would be demanded of applications for.that 
city. At the same time, it may be clear that such a suburban epplicant 
will provide main studies ané some local programming for his specified 
community, even though it may be regarded by us as an application for the 
central city. Since the subuxban applicant will fulfill, in some neesure, 
that comvunity's necd for a local transmission service, we axe) now persuaded 
that the provision of a proposed transmission service for his specified 
suburban community cannot be overlooked in the 307(d) compsrisoa of con- 
peting applications. Each of these factors reinforces our conclusioa that 
a new approach to the suburban problem must be explored. 
: = | 
New Policy Concerning Suburban Applications 
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8. We are convinced that the objective evidence of an epplicant’s 
proposed coverage, which reflects the engineering factors of ground 
conductivity, frequency, and power, is sufficient to raise a question as 
to whether the proposal will be a realistic local transmission service for 
its specified comunity or merely another reception service. Our experience 
compels us to conclude that as theiy power and coverage are inereased to 
serve larger nundors of poxsons, stations in metropolitan areas oftea tend 
to seek out national end regions] advertisers and to identify thenselves 


(over) 


ATR 


with the entire metropolitan area rather than with the particular needs of 
their specified comaunities. For these reasons, it will be our policy in 
the future under Section 307(b) to examine every application for new or 
improved standard broadcast facilities to determine: (1) whether the 
applicant's proposed 5 nv/m daytiue contour would peuctrate the geographic 
boundaries of any community with a population of over 50,000 persons and 
having at least twice the population of the applicant's specified community. 
When such a concition is found to occur, a presumption will arise that the 
applicant realistically proposes to serve that larger community rather than 
his specified comounity, Where the test described above indicates penctra= 
tion of each of two or wore larger communities, the presumption will apply 
with respect to the largest of those communities, If thet presumption 
cannot be rebutted on the basis of the material included within the appli- 
cation, an evidentiary hearing will be held to determine whether the 
application should be treated as a proposal for the applicant's specified 
community or for some lergey community. 


9, This new policy is intended to provide an accommodation of 
heretofore apparently conflicting allocation considerations, While we still 
wish to discourage any proposal that will be merely a sub~stendard central, 
city station, we are persuaded that many developing end deserving suburban 
communities should be 2fforded an opportunity to obtain a first local 
transxission service. Moreover, while we wish to encourage cach applicant 
to propose as much power as ke will need to comply with our allocation 
rules, every 2pplicant who falls within our test will be required to demon- 
strate that his proposal is designed to provide a realistic local trans~ 
mission service for his specified comunity. We axe convinced that reliance 
upon the applicant's proposed coverage is @ reasonable basis for initiating 
inqviry into that epplicant’s intent, since the propagation of 2 5 nv/n 
Gaytine signal into 2 comaunity of at least 50,000 persons and over twice 
es large as the epplicant's specified community generally results in the 
propagation of a competitive signzl over a heavily populated area of sub- 
stantial size, and since service to such en area has often led to our 
licensees’ serving the transmission and reception needs of that area rather 
than the transmissioa needs of their specified comaunities. 


"10. During the course of an ev 
inter alia, whether an applicant will rea ly serve his specified 
community or another, larger community, t ant will be required to 
rebut the presuxption that will have arisen because of his proposed coverage. 
Thus, in edéition to the usual 307(b) evidence concerning the independence of a 
suburb from its central city, an applicant will be expected, under our new policy, 
to adduce evidence at the hearing shoving the extent to which he has ascertained 
that his specified community hes separate and distinct programming needa. 
The parties will then be permitted to show the extent to which that community's 


. . 


ESE 


necds are being met by existing standard broadcast stations, and the appli- 
cant will be expected to show the extent to which hic program ae will 
meet the specific, unsatisfied progranming needs of his specified coaxaunity. 
At the same time, although it would not necessarily be determinative, such 
an applicant would be expected to adduce evidence as to whether the projected 
sources of advertising revenues within his specified community! are adequate 
to support his proposal as compared with the sources from all aS QLC2aL. 


11. If an applicant sustains hie burden under the specified issues 
and rebuts the presumption, he will be treated as an applicant) for his 
specified community and accorded all of the 307(b) considerations which 
flow therefrom, However, if the applicant fails to rebut the presumption, 
he will be treated as an applicant for the larger community ani required 
to meet all of the technica] provisions of our Rules, including Secticas 
73.30, 73.31, and 73.188(b)(1) and (2), for stations assigned to that 
larger community, 1/ An applicant who meets those technicel requirements 
will be permitted to prosecute his proposal as if he wore en applicant for 
that larger community. Nevever, he will be accorded caly the B07(b) 
preference to which that larger community is entitled and will) be 
granted only upon the condition that he amend his epplication to specify 
the larger community as his station location, The application) of an 
applicant who fails to rebut the presumption and fails to mect| 211 of the 
technical requirements fox that larger community will be denied. 


12, We are persuaded that the public interest requires the appli- 
cation of this policy to all pending applications as well es to those filed 
in the future, whether opposed or not, since it will materially assist us 
in making fair, efficient, and equitable allocations of standard broadcast 
facilities in metropolitan areas. In those instances when the! presumptioa 
would not arise, because the applicant's proposed contours do not extend 
far enough or because the larger comuunity lacks the require’ population, 
interested parties may, of course, petition to designate the application 
for hearing or to enlarge the issues of an already scheduled hearing, and 
such petitions will receive fayorable consideration, if the petitioner makes . 
a@ threshold showing that the pxopossl will realistically serve) primarily a 
comaunity other then his spocified community. 


- FCC ~ 


Adopted: Decembar 22, 1955 
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: , | 
I7 Whea an applicant fox community A, who falls within our test of presumed servicd 
et forth in paragraph &, supze, for larges ccamunity B and also for still larger 
“comunity C, fails te esteblish thet he will realistically xve his specified com: 
munity A, but demonstrates thet he will realistically soxve Labiges community B, he 
will be wequived te meet the technical provisions of cur Reles| and the other 
yequirements cf this paragxaph caly for laxger cosmunity B, not also for etil1 
larger: comunity ¢. 


APPENDIX C 
———— 


Before the | FCC 66-229 
FEDERAL COMMUNICATIONS COMSSIOU | 80171 
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POLICY STATEMENT ON SECTION 307 (b) ) 

CONSIDERATIONS FOR STANDARD BROADCLST ) 

FACILITIES INVOLVING SUBURSAN COMAUNITIES ) 


co 


| 
MEVORINDUM OPINION AND C2DIR | 
i 


By the Coumission: Commissioner Bartley absent. 


1. On December 27, 1965, we released a Public Notice (2 
F.C.C. 24 190, 6 RR. 2d 1901) entitled Policy Stetement on Sostisn 
307(b) Considerations for Standard Broadcast Facilities Involvins 
Suburban Communities, in which we set forth our Views on the standards 

that should be used to evaluate svourban applicants which propose to 

serve some parts of their central city and urbanized area. We now have 

before us petitions for reconsiceration of that Policy Statement Filed by 

Tinker Arca Broadcasting Co., Southington Prosdeasters, and Boardman 

Broadcasting Company, Ince In addition, Boardman has filed ja motion for 
stay of the effectiveness of tho Policy Statenent. Each of [the peti~ 
tioners is en applicant for a construction perait for a new jstendard broad= 

cast station and claims that its interests will be adversely affected by 

the application of the Policy Statement to its proposal. 

| 


| 

| 2. Initially, Boardman has not attempted to show that it wo 

suffer irreparable injury oF that the public interest will be adverscly 

affected if the Policy Statement is not stayed. Under these CLTCWRSTANCES » 
good cause has not been shown for staying the effectiveness! of the Policy 

“Statencnt. Cf. Alvin Ba Corum, Ja, FOC 65-3553 5 R.Re 24 18 (1955) 


decordingly, Boarduan's motion for stay of the Policy Statenent will be 
Cenied. 
| 


| 
3. Potitioners assert that our Policy Statencnt nedified and 

amended the legal standards for the assigment of standard broadcast 
stations and that our action stating a new policy for swourbon applica. 
: tions amoumts to substantive yule making. Petitioners then argue that 
we must comply with tho provisions of the feministrative Procedure Act 
| before we can adopt fixed standards for the assignnent of broadcast 

| stations and that the Policy Statement violates Section lk of the 
Administrative Procedure Act since we did not give notice or pernit all 
| interested parties to comnent upon the proposal. Petitiondrs request 

that wo roturn to 2 case-by-case approach to 307 (b) considerations for 
suburban applications, since tho Policy Statement gives no weight to 
factors, such as directional oporetion and high conductivity, vinich revat 
the presumption that an applicant realistically proposes Se sexve & 
community other than his specified station location. Finally, petitioners 
urgo that, oven $f it is valid, the Policy Statenent es not bs 
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hearing, an applicant shows that his coverage is extended by factors 
beyond his control (v.¢., soll conductivity, the need to protect existing 
stations, etc.), such facts will be considered in determining whether the 
presumption has been rebutted. 
ACCORDINGLY, IT IS ORDERED, This th day of March, 
1966, That the above-described motion for stay filed by Boaridxan 
Broadcasting Company, Inc., IS DENIED; and 


IT IS FURTHER ORDEXED, That the above-described petitions for re- 
consideration, filed by Tinker Area Broadcasting Co., Southington 
Broadcasters, and Boardman Broadcasting Company, Inc., ARE DENriD. 


| 
FEDERS MOTUNICATIONS CO:2SSION 


Ben F,. Waple | 
Secretary 


Released: March 10, 1966 
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CLARIFICATION OF POLLCY STATEMENT ON SECTION 207(b) CON DE: 

FOR STANDARD BROADCAST FACILI LTLE § INVOLVING SUBSURSAN CCHOANITIES 

1. On December 22, 1965, we seeatey the Policy 

307(b) Considerations for Standard DB least 
Communities, 2 FCC 2 FCC 2d 190, 6 RR 2a 1501, in wt 
Standards for standard broadcast stations 
comunity and that would serve adjacent ur 
every applicant who falls within our test 
thet his proposal is designed to provide 
service for his specified community and that 
the necessary showing will be treatea as one 
and be required to meet ali of the technical 
stations assigned to that larger community. 
applicant, who meets all of those techaical 
to prosecute his proposal as if he were an 
community and that he might receive a grant ¢c 
application is amended to specify the larger coumunit 
location, 
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that he has investigated and proposed to mest the 

the larger comunity in his progranning proposal, 

of his iatention to serve the larger een tas so 
party would have an opportunity to propose 

community, Such a result was not contemplated we 
Policy Statement, There is no reason why such an SS 
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sidered as proposing the larger comwuaity whea he kes 
comply with our regulations aa policies for stations a 
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application to specify that larger commmity. If the| 
amendment is granted, the application will be removed 
from hearing, returned to the processing line, assigae 
anew file number, and the applicaat will be required | 
comply with all of the provisions of our regulations 4 
policies for that larger community before his applicz 


will be granted. 
£ 


rebut the presumption and fails to meet all of 
requirements for that larger community will be 


Action by the Commission June 12, 1968. Comaissioaers| Hyde (Chairmen), 
Lee, Cox, Loevinger and Johnson. 


